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EDITOR'S NOTE
It is my pleasure to present to you Volume 21, Issue 2 of the Water Law Review. It has
been a fantastic year for the Water Law Review as we continue to explore broader discussion in
the field of water law.
This past March, the Water Law Review was honored to once again host our annual
symposium at the Sturm College of Law titled "Forging Sovereignty, Self Determination, and
Solidarity through Water Law." With a focus on historically marginalized communities who
have lacked ownership, control, access, and distribution of water rights, the symposium was a
great success in continuing the conversation as to the broader implications of water law and
policy that have historically shaped the United States.
As evident in this issue, these discussions are not only happening at local levels, but
nationally and internationally as well. The Water Law Review strives to find its role in this
ongoing discussion through providing information that will foster a focus for the ongoing legal
issues that plague the political, economic, and environmental landscapes of water law. As many
who have studied and practiced water law know, water is not merely a thing, but a cultural
milieu.
The Water Law Review has a strong tradition of publishing progressive content meant to
elicit further discussion. I invite you to read the four articles published in this issue as well as
the timely content of water cases, conferences, legislation, and ideas our staff tirelessly collects.
The first two pieces in this issue reflect a discussion happening around the globe: can
water be a recognized and enforceable human right? The first piece, The Emerging Human
Right to Water in Internationaland Domestic Law by Dr. Waseem Ahmad Qureshi, advocates
for a recognition of the right to water as a basic human right. By examining some of the most
populated areas of the world lacking in basic sanitation facilities and access to clean drinking
water, Dr. Quereshi makes the argument that more explicit measures must be taken in legal
systems throughout the world to guarantee water as a basic human right. In the second piece,
Realising the Human Right to Water: A Conflict Between Realisationand Implementation-The
South African Experience, author Hadrian Tulk dives deeply into a case study of South Africa's
tumultuous experience with water and guaranteeing it as a human right.
Next, authors Lynn M. Forsythe, Ida M. Jones, and Deborah J. Kemp provide an
overview of California's Sustainable Groundwater Management Act since its enactment in
2014. The article addresses some of SGMA's successes, as well as short-term impacts on the
value of agricultural land in California. While water management in California has always been
a tumultuous subject, the authors argue that Groundwater Sustainability Agencies will help to
integrate a scientific based approach into ground water policies.
In the fourth article featured, author Guillermo Arribas Irazola explores the interesting
case of the fog catchers of Peru. In The Fog Catchers: The Rise of PropertyBeyond the CostBenefit Approach, discusses shantytowns on the outskirts of Lima, Peru creating their own
management of land and water outside the confines of traditional property approaches. With no
legal rights over lands, residents have a choice: buy expensive water from third-parties or
engage in the practice of "fog farming." The author argues that the fog catchers case reflects the
tension between social norms and established legal systems in developing countries.
Finally, we hope you find useful our student writings on recent cases, legislation,
conferences, literature, and developments from around the country. The Water Law Review
strives to provide timely content to our readers while also giving our staff the opportunity to
explore water law through various lenses. Our print content, combined with our robust online
content, keeps our readers well informed of the various water issues and policy around the
nation and world.

With that said, I would like to give a special thank you to the dedicated staff of the
Water Law Review. As always, thank you for your continuing patronage to the Water Law
Review. We hope that our 21st volume continues to strive for excellence, quality, and value to
the water law community. It has been my privilege to serve this journal over the past three
years and as the Volume 21 Editor-in-Chief.
SarahA. Rice
Editor-in-Chief
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THE EMERGING HUMAN RIGHT TO WATER IN
INTERNATIONAL AND DOMESTIC LAW
DR. WASEEM AHMAD QURESHI
ABSTRACT
Waeris the most essentialandprecious conmnodityon thisplanet, because

without waterlife cannotbe sustaiied. Sad/v, over the last centurv world population has trip/ed and the global demand for water has increased fivefold.
More than a billion people have no daily access to water, and more than two
billon people have no access to basic sanitationfacilities. Several factors, icluding negligence in water management, increase in globalpopulation, depletion of rainfals, and increase in water pollution, deteriorate the situation. For
example, 200 millon liters of sewage and twenty million lters of waste are
dumped into the Yamuna River ofIndia every single day. Sinilarly, more than
half of the Indian populationlacks basic sanitationfacilities. This lack of samtation, coupled with waterpollution, raisesserious health concerns for humanity, because such practicesgive brth to hundreds of waterborne diseases. Eveiy
year, more than a million children die because of water-ielateddiseases. So, in
addtion to the signiicance of water as a basichwnan need, practiceslike pollut g water and mismanaging water ci-ate heakh concerns, and thereby
threaten the en vironmentand human existence. To curb these global concerns
ofhumanity, under the umbrella ofsustamable development, the nght to clean
drinking water and water for sanitation is emeiging as a fundamental human
right. This paper ties to extrapolate the explicit andimplicit acknowledgments
ofthe right to waterandexplain the implicationsofrecognizingthe rightto water
as a basic human nght.
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INTRODUCrION
Water is the most essential commodity on Earth.' Not only is it essential
to human survival, but life on Earth cannot be sustained without it!2 Clearly,
water is an indispensable resource, crucial for humanity.' In addition to depending on water for life, all other aspects of human life are related to water.
For exanmple, human health, hydroelectricity, industry, food production, and

Advocate Supreme ('oun of Pakistan.1. B.K. SHARMA, ENVIRONMENT'AL CHEMISTRY 25 (Godl Publ'g House, I11th ed. 2007).
2. 1d,
3. FELix FRANKS, WATER: A MATRIX Or LrE 209 (Royal Society of C emisty,
..
2d. ed.
2000).
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households all depend on water.'
In the last century, the world's population has tripled, and the global water
demand has increased six-fold. Sadly, more than a billion people have no daily
access to water,' and more than 2.6 billion people have no access to basic sanitation facilities.' Such water crises are amplified by several factors, which include negligence in water management, increases in global population, depletion in rainfalls, and increases in water pollution.! As to pollution, all fourteen
main rivers in India are severely polluted.! On a daily basis, 200 million liters
of sewage and twenty million liters of waste are dumped into the Yamuna River
of India. Similarly, more than half of the Indian population-more than half a
billion people-lacks basic sanitation facilities." This lack of sanitation, coupled
with water pollution, raises serious health concerns because such an atmosphere
nourishes hundreds of waterborne diseases," the main ones being cholera, diarrhea, infections, typhoid, skin lesions, and cancer. Diarrhea may sound an
innocuous disease, but in developing countries it is one of the leading causes of
death among children under the age of five." Astoundingly, every year, 1.6 to
2.5 million children die from diarrhea." In total, more people on Earth die
from water-related diseases than from war.1
To overcome these situations, international bodies have joined hands to
fight for the "right to water" regarding clean drinking water and basic sanitation
facilities, through the United Nations Millennium Development Goals" Declarations including the Johannesburg Declaration, adopted at World Summit of
Sustainable Development in 2002," promise to cover water and sanitation availability to major populations around the world." But these efforts are insufficient
4. U.N. EDUC., SCI., AND CULTURAL ORG. [UNESCOl, FOREST MANAGEMENT AND THE
IMPACT ON WATER RESOURCES: A REvIw OF 13 COUNTRIES 108 (Pablo Garcia et a]. eds.,

UNESCO 2017).
5. JOHN SCANLON

&

ET AL., WATER AS A HUMAN RIGHT?, IUCN Environmental Law Programme, IUCN Environmental Policy and Law Paper No. 51, at 1 (2004).
6. INGA T. WINKLER, THE Ht'MAN RIGHT TO WATER: SIGNIFICANCE, LEGAL STATUS
IMPUCATIONS FOR WATER ALLOCATION 1 (Hart Publ'g 2014).

7. LkURENCE BoiSSON DE CHAZOURNES, FRESH WATER IN INTERNATIONAL LAw 152
(Oxford Univ. Press 2015).
8. ENCYCLOPEDIA OF THE DEVELOPING WORLD: VOLUME 1-3 1691 (Thomas M. Leonard
cd., Roudedge 2006).
9. WINKLER, supra note 6, at 1.
10. SALMAN M.A. SALMAN & KISHOR UPRETY, CONFLICT AND COOPERATION ON SOUTH
ASIA'S INTERNATIONAL RIVERS: A LEGAL PERSPECTIVE 182 (Kluwer L. Int'l. 2002).
11. KEYA SENGUPA, DETERMINANTS OF HEALTH STATUS IN INDIA 104 (Springer 2015).
12. I.
13. JON G. AYRES ET AL., ENVIRONMENTAL MEDICINE 374 (CRC Press 2010).
14. See SENGUPTA, supra note 11, at 104.

15. Id.
16. See WINKLER, supra note 6, at 5-6.
17. I.N. ECON. AND Soc. COMM'N FOR ASIA

AND THE PACIFIC, WATER SERVICES FOR THE
URBAN POOR: A GUIDE TO THE PLANNING AND PROVISION OF WATER AND SANITATION

.

SERVICES TO THE URBAN POOR, at xiii, U.N. Doc. ST/ESCAP/SER.F/84, U.N. Sales No. E.04.
II.F.33 (2004).
18. Econ. and Soc. Council, Comn'n on Sustainable Dev., Rep. on the Thirteenth Session,
U.N. Doc. E/CN.17/2005/12, at 5 n.4 (2005).
19. Sec PIERRE-MARIE DUPUY & JORGE E. VINUALES, INTERNATIONAL ENVIRONMENTAL
LAw 17 (Cambridge Univ. Press 2015).
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and their enforcement bodies lack the resources to deal with the practical needs
of the whole planet. Therefore, to cater to mounting water concerns, legal instruments like the Universal Declaration of Human Rights ("JDHR") need to
systematically protect and explicitly recognize the right to water as a basic human
right," so that these issues can be systematically tackled.
Though water law has significantly evolved over the last couple of decades,'
it still needs to confront the major challenges ahead. For instance, authorities
in several countries are already managing the distribution and quality of water, 2
which fall on the supply side of water." However, those authorities still must
analyze the demand side of water:2 4 How should population growth be controlled to control future water demands? How can water be used effectively to
increase its efficiency? How can water be evaluated as a virtual commodity to
calculate and assess its circulation, allocation, and sustenance with reference to
its demandi
Intuitively, the global community is realizing water quality, water supply,
and water demand must be analyzed collectively, and thereby must be legally
systemized' so human health issues and basic needs can be catered to methodically and eficiently.' Within this nexus, the United Nations General Assembly
("UNGA") and the Human Rights Committee ("HRC") have adopted resolutions that recognize the human right to access clean drinking water and sanitation.' The UNGA affirmed "the right to safe and clean drinking water and
sanitation as a human right ... is essential for the full enjoyment of life and all
human rights"' because water is a "pre-requisite" to enjoy other human rights.'
Similarly, the HRC recognized "the human right to safe drinking water and sanitation is derived from the right to an adequate standard of living and inextricably related to the right to the higher standard of physical and mental health, as

20. See WORLD WATER AssESSMENT PROGRAMME & UN-WATER, U.N. WORLD WATER
DEVELOPMENT REPORT 3: WATER IN A CHANGING WORLD 54 (UNESCO 2009) [hereinafter
U.N. WATER].
21. Philippe Cullet, Thc Rght to Water in Rural India andDrinkig Water Polk jRefonn7's,
in THE HUMAN RIGHT TO WATER: THEORY, PRAcTIcE AND PROSPEcTs 677, 689 (Malcolm

Langford & Anna F.S. Russell eds., Cambridge Univ. Press 2017) (hereinafter Langford).

22. See, e.g., DRINKING WATER QUALITY MANAGEMENT FROM CATCHMENT TO
CONSUMER: A PRACTICAL GUIDE FOR UTILITIES BASED ON WATER SAFETY PLANS 182 (Bob

Reach ed., IWA Publ'g. 2011) (outlining South African efforts to manage the quantity and quality
of water).
23. Gordon McGranahan, Demand-Side Water Strategies and the Urban Poo; POvERTY,
INEQ. & ENV'T SERiEs, No. 4, June 2002, at 1, 28.
24. See id.
25. EDrT BROWN WEISS, INTERNATIONAL LAW FOR A WATER-SCARCE WORLD 9- 10
(Hague Acad. of Int'l Law 2013).
26. WATER POLLUTION CONTROL: A GUIDE TO THE USE OF WATER QUALITY MANAGEMENT PRINCIPLES 276 (Richard Helmer & Ivanildo Hespanhol eds., Taylor & Francis c-Libran

2003).

27. PETER H. GLEICK ET AL., THE WORLD'S WATER 2006-2007: THE BIENNIAL REPORT
ON FRESHWATER RESOURCES 137 (Island Press 2013).
28. See CHAZOURNES, supla note 7, at 149.
29. ROBERT Bos ET AL, MANUAL ON THE HUMAN RIGHTS TO SAFE DRINKING WATER AND
SANITATION FOR PRACTITIONERS 92 ([WA Publ'g 2016) (quoting G.A. Res. 64/292, T 1 (July

28, 2010)).
30.

Sec CHAZOURNES, supra note 7, at 149-50.
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well as to the right to the life and human dignity.""
The UNGA and the HRC built this nexus between the right to water and
other human rights because, while humanity may be able to sustain itself without
other basic human rights-since most basic human rights have the commonality
to protect human dignity" -the majority of those rights do not in fact, so to
speak, protect human life. Taking, for example, the crucial right to vote and
the right to equality, a person may live without voting, or live without procedural
or equality rights, though doing so would lead to their life being undignified,
thus explaining the relationship among dignity, integrity, justice, and human
rights." However, without water a human being simply cannot exist." So, methodically, to even be able to cast a vote or be treated equally, it is a prerequisite
that a person must exist, and without water, such existence is impossible.'
Therefore, the right to water is emerging as the most fundamental human right,
upon which a number of other human rights are implicitly dependent." For
example, water is a crucial ingredient and is implicitly necessary to enforce the
right to life or the right to adequate standard of living."
To comprehensively deduce the implications of realizing the right to water
as a human right, this paper is divided into five sections. Section I will address
the question of why we should recognize the right to water as a basic human
right by focusing upon the significance of recognizing the right to water. Section
I is divided into three subsections. Section L.A will introduce the notion of
sustainable development by giving special regard to the right to water. Section
I.B will discuss the importance of the right to water. Section I.C will link the
right to water with other fundamental human rights.
Section II will explore acknowledgments of the right to water in legal systems around the world. This section is further divided into two subsections,
where the explicit and implicit recognitions of the right to water will be discussed. These references and recognitions of the right to water are explored in
three legal spheres: the international, regional, and domestic arenas.
Section III will discuss the scope of, aspects of, and obligations under the
right to water. This section is divided into three subsections. Section III.A will
discuss aspects of the right to water, which include the "quantity, quality, accessibility, affordability and allocation" of water. Section III.B will determine the

31.

CHRISTIANE FROHLICH FT AL., WATER SECURITY ACROSS THE GENDER DIVIDE 183

(Springer 2017) (quoting Human Rights Council Res. 15/9, U.N. Doc. A/HRC/RES/15/9, at 3
(Oct 5, 2010)).
32. H. VICTOR CONDA, A HANDBOOK OF INTERNATIONAL HUMAN RIGHTS TERMINOLOGY

109 (Univ. of Neb. Press 2004).
33. See generallyYECHIEL MICHAEL BARILAN, HUMAN DIGNITY, HUMAN RIGHTS, AND
RESPONSIBiLITY: THE NEw LANGUAGE OF GLOBALBIOETHICS AND BIoLAw (MIT Press 2012)
(describing the relationship between human rights and human dignity); sec also ROBERT BRIAN
HOWE & DAVID JOHNSON, RESTRAINING EQUALITY: HUMAN RIGHTS COMMISSIONS IN
CANADA 27 (Univ. of Toronto Press 2000).
34. FRANKS, supia note 3, at 209.
35. SHARMA, supra note 1, at 25.
36. CHAZOURNES, supra note 7, at 149-53.
37. Asit K. Biswas, Water as a Human Right ih the MENA Region: Chdlenges and Opportunities, WATER AS A HUMAN RIGHT FOR THE MIDDLE EAST AND NORTH AFRICA 1, 12 (Asit K.
Biswas et al. eds., Routledge 2008).
38. FROHLICH, supra note 31, at 183.
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scope of the right to water. Section III.C will explore state obligations regarding
recognizing the right to water, which include "respect, protect, fulfill, international obligations and core obligations."
Section IV will discuss the implementation of the right to water by discussing the features of "legislation, accounting, community and monitoring" within
four respective brief subsections. The final section offers a few concluding
thoughts.
I. WHY SHOULD WE RECOGNIZE THE RIGHT TO WATER AS A HUMAN
RIGHT?
One may wonder why the right to water must be incorporated among the
basic human rights when other fundamental human rights are not efficiently
enforced worldwide. For example, the right to food is a basic human right,"
yet millions of people globally are malnourished." Why should the global community expend its resources in debating and working toward a new right-the
right to water-when the physical and actual enforcement of these rights rely on
numerous other factors, such as the availability of resources, political will, the
prevalence of corruption, and the absence of structured institutions?" Answers
to these questions are found by analyzing the notion of sustainable development, and by realizing the significance and implications of recognizing the right
to water.

A. SUSTAINABLE DEVELOPMENT
The United Nations General Assembly Agenda 21 plans to overcome
global environmental and poverty issues in the form of sustainable development." Sustainable development and human rights are closely knitted' because
sustainable development aims to protect and maintain life, health, living standards, the environment, and the economic and social development of humanity
in perpetual balance with nature." Accordingly, preserving the fundamental
rights of humanity is a commonality between sustainable development and human rights.' The Johannesburg Declaration notes that sustainable development includes "peace, security, stability and respect for human rights and fundamental freedoms, including the right to development ... cultural diversity

39. G.A. Res. 217 (Ill) A, Universal Deckuation of Human Rights, art. 25, ¶ 1 (Dec. 10,
1948) [hereinafter Universal Declaration of Human Rights]; G.A. Res. 2200A (XXI), International Covenant on Economic, Social and Cultural Rights, art. 11, ¶ 1 (Dec. 16, 1966) [hereinafter
Covenant on Economic, Social and Cultural Rightsj.
40. P. Van Hofwegen, CapacityChallenges on the Path Towards Water Security in WATER
FOR A CHANGING WORLD - DEVELOPING LOcAL KNOWLEDGE AND CAPACITY 201, 204 (Guy
Alacrts & Nicolas Dickinson eds., CRC Press 2008).
41. U.N. WATER, suplm note 20, at 54.
42. U.N. DEv. PROGRAMME, HUMAN DEVELOPMENT REPORT 1997 114 (Oxford Univ. Press
1997).
43.

TAHMINA KARIMOVA, HUMAN RIGHTS AND DEVELOPMENT IN INTERNATIONAL LAw 18

(Routledge 2016).
44. PIERRE ANDRE ET

AL., ENVIRONNEMENTAL
ASSESSMENT
FOR SUSTAINABLE
DEVELOPMENT: PRocEssEs, AcTORS AND PRACTICE 8 (Briggitte Koclsch trans., Presses inter

Polytechnique 2004).
45. See KARIMOVA, supla note 43, at 18.
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landl benefits for all."" Similarly, the environment and human rights are also
closely related because human rights cannot be truly realized without first protecting the environment." Keeping this in mind, several states have acknowledged the basic right to a "clean/safe environment."' Klaus Toepfer, a former
executive director of United Nations Environmental Programme," acknowledges this relationship between human rights and the environment. Toepfer
stated, "it is time to recognize that those who pollute or destroy the natural environment are not just committing a crime against nature, but are violating human rights as well."'
Anong the foundations of sustainable development, the right to clean
drinking water is the most crucial.' The right to water is a prerequisite for protecting the environment and solving the issue of poverty because every person
has the right to be raised in a clean and healthy environment, and without water
humanity cannot exist.' In this way, the right to water protects the most vulnerable people of our society in the most positive approach." Within the context
of realizing the importance of the right to water under sustainable development,
commissions, experts, and non-governmental organizations ("NGOs") have collectively realized that right to life and global social development cannot be
achieved without first protecting the right to clean drinking water and sanitation.4
B. SIGNIFICANCE OF THE RIGHT TO WATER

Historically, water was thought to be so abundant and essential that, until a
couple of decades ago, people did not recognize the right to water as a basic
human right." Water is so fundamental that it is indispensable in sustaining
life.' At the same time, air quality is being diminished by pollution," fresh and

46. Nico J. SCHRIJVER & FRIEDL WEISS, INTERNATIONAL LAw AND SUSTAINABLE
DEVELOPMENT: PRINCIPLES AND PRACTICE 416 (Martinus Nijhoff Publishers 2004) (citing to

World Summit on Sustainable Development, Plan oflImplementation olihe World Summit on
Sustainable Development, 1 5, U.N. Doc. A/CONF.199/L.7 (June 26, 2002)).
47. Peter Lawrence, An Atmospheuic Trust to Protect the Environment for Future Generations? Reform Options for Human Rights Law, in HUMAN RIGHTS AND SUSTAINABILITY: MORAL RESPONSIBILITIES FOR THE FUTURE 25, 27 (Gerhard Bos & Marcus D~iwell eds.,

Roudedge 2016).
48. SCANLON, supra note 5, at 14.
49. U.N. ENvTL. PROGRAMME, UNEP 2003 ANNUAL REPORT 4 (2004).
50. CLAY'S HANDBOOK OF ENVIRONMENTAL HEALTH 4 (W.H. Bassett ed., 19th ed.,
Routledge 2004).
51. UN-Watcr, International Decade for Action 'Water lbr Life' 2005-20L.5, UNITED
NATIONs (Sept 8, 2015), http://www.un.org/waterforlifedecade/water-and_sustainable_(develop
mentshtnl.
52. FRANKS, supra note 3, at 209.
53. INGluD NIFOSI-SUrrON, THE PROTECTION OF VULNERABLE GROUPS UNDER INTERNATIONAL HUMAN RIGHTs LAw 136 (Routledge 2017).
54. Luis Veiga da Cunha, Water: A Human ight or an Economic Resourc?, in WATER
ETHICS: MARCELINO BOTIN WATER FORUM 2007 97, 98 (M. Ranon Llamas et al. eds., 2009).
55. See, e.g., id. at 98.
56. FRANKS, supra note 3, at 209.
57. Sec JEREMY COLLS & ABHISHEK TiwARY, AIR POLLUTION: MEASUREMENT, MODELLING AND MITIGATION xix (3rd ed., Rouledge 2010).
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clean water is becoming scarce owing to mismanagement and pollution.' But
developing countries like India, and developed countries such as the United
States, Russia, Japan, Germany, and the United Kingdom are the largest contributors of pollution on this planet."' Similarly, among all countries of the
world, India and China have the biggest populations.' Population and pollution
growths are extensively affecting water and air quality, and thereby affecting the
quality and standard of life. They also affect sustainable development globally'
because air and water are two major characteristics defiring the environment"
On a larger scale, the 2011 crisis atJapan's Fukushima nuclear reactor contaminated the whole of the Pacific Ocean with nuclear radiation" as the radiated
water from the disaster was deliberately released in the Pacific Ocean byJapan.'
Experts note that any fish from Pacific Ocean may contain nuclear radiation'
and may cause leukemia or other forms of cancer." By polluting and contaminating the water, the air, and the environment, hunianity is endangering its own
existence.' Moreover, scholars have pointed out that several water crises are
due to ineffective water management in the developing world." But more importantly, the real issue is about controlling the human demand for water, which
is mainly due to abnormal population growth and inefficient use of water resources." Critics of water management have noted that the construction of water storage facilities to effectively manage water has, in fact, negatively affected
the environment and quality of water."
Having a 360-degree view of all of these global concerns, we are very late in
realizing that as a single community of humans, we should collectively acknowledge the importance of water, without which humanity cannot survive" and life
on Earth cannot be sustained." Thus, the right to water must be considered as
a human right.

58. Luis SANTOS PEREIRA ET AL., COPING WITH WATER SCARCITY: ADDRESSING THE
CHALLENGES 78 (Springer rev. ed. 2009).
59.

THE WORLD BANK, ATIAS OF GLOBAL DEVELOPMENT 120 (2007).

60.
61.
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Id. at 122-24

HEALTH CARE IN PRACTICE.58 (4th ed., Elsevier Australia 2011).

62.
63.

See id.

RAMESHA CHANDRAPPA ET AL, COPING WITH CLIMATE CHANGE: PRINCIPLES AND
ASIAN CONTEXT 46 (Springer 2011).
64. AGRICULTURAL IMPLICATIONS OF THE FUKUSHIMA NUCLEAR ACCIDENT 98 (Tomoko

M. Nakanishi & Keitaro Tanoi eds., Springer 2013) Ihereinafter FUKUSHIMA ACCIDENT].
65. NUCLEAR DISASTER AT FUKUSHIMA DAIICHI: SOCIAL, POLITICAL AND ENVIRONMENTAL ISSUES 197 (Richard Hindmarsh ed., Routledge 2013).
66. See FUKUSHIMA AcCIDENT, supra note 64, at 98.
67.
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AND WOMAN 112 (First Ed. Design Publishers 2015).
68.
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GOVERNANCE IN SUSTAINABLE COMMUNITIES 40 (Oxford Univ. Press 2017).
69. ENCYCLOPEDIA OF THE DEVELOPING WORLD, supm note 8, at 1691.
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C. LINKING THE RIGHT TO WATER WITH HUMAN RIGHTS

Like air, water is a human necessity without which life cannot sustain itself.
Even then, like air, the right to water is not universally recognized as a basic
human right.7 Most fundamental human rights are entirely dependent on the
availability of clean drinking water, such that human rights cannot possibly be
protected without first protecting that right.7 Below are examples of a few basic
human rights that are unquestionably dependent on water.
The right to life is the most fundamental human right, under the UDHR"
and other prominent human rights treaties." Life cannot be sustained without
water. That is why, to protect right to life, it is necessary to first protect the right
to water. Therefore, right to water must be implicitly included within the right
'

77
to life.

The right to food is another basic human right under major human rights
instruments," because without food humanity cannot survive.` But to grow
food, water is imperative." For the same reason, the majority of the freshwater
of the world is allotted to the agrarian sector.' So, to protect the right to food,
the right to water becomes indispensable."
The right to an adequate standard of living is also a fundamental human
right.'

Scholars argue that standard of living cannot be maintained without

clean drinking water. Therefore, the right to water is implicitly covered under
the right to an adequate standard of living."
The right to health is a basic human right." It is pertinent that more than
eighty percent of all human diseases are due to contaminated water." As a result, more than five million people worldwide die annually due to waterborne

74. See id.; FRANKS, supra note 3, at 209.
75. Arjun Kumar Khadka, The Emergence of Water of Water as a 'HumanRight' on the
World Stage: Challenges and Opportunities, in AsIAN PERSPECTIVES ON WATER POLIcY 73, 73
(Cecilia Tortajada & Asit K. Biswas, eds., 2013).
76. Cunha, supra note 55, at 98.
77. Universal Declaration of Human Rights, supra note 39, at art. 3.
78. European Convention on Human Rights art. 2, Nov. 4. 1950, E.T.S. No. 005.
79. Chad Staddon et al., A Right to water? Geographico-legalPerspectives, in THE RIGHT
To WATER: PoLTrics, GOVERNANCE AND SOCIAL STRUGGLES 61, 65 (Farhana Sultana & Alex
Loftus cds., 2013).
80. Universal Declaration of Human Rights, supra note 39, at art. 25; Covenant on Economic, Social and Cultural Rights, supra note 39, at art 11, 1[ 1.
81. P. Spitz, Rght to Foodfor Peoples and for the Peoplc: a HistolicdPerspective, in THE
RIGHT To FOOD 169, 170 (Philips Alston & Katarina Tomaievski eds., 1984).
82. julian Fulton et al., Water Footprint, in 8 THE WORLD'S WATER: THE BIENNIAL
REPORT ON FRESHWATER RESOURCES 83, 83 (Peter H. Gleick ct al., eds., 2014).
83. Water Withdrawals andPressure on Water Sources, U.N. FOOD & AGRIC. ORG., (Dec.
2
2014), http://www.fao.org/nr/water/aquastat/didyouknow/index .stn.
84. Anton Kok & Malcolm Langford, The Right to Water, in Socio-EcONoMIc RIGHTS IN
Souf ArRICA 191, 191 (Danie Brand & Christof H. Heyns eds., 2005).
85. Universal Declaration of Human Rights, supra note 39, at al. 25; Covenant on Economic, Social and Cultural Rights, supra note 39, at art. 11, I 1.
86. Inga T. Winkler, The Human Rkht to Water, in ROtFITEDGE HANDBOOK OF WATER
LAW AND POLICY 109, 110 (Alistair Ricu-Clarke et al. eds., 2017).
87. Universal Declaration of Human Rights, supra note 39, at art. 25; Covenant on Economic, Social and Cultural Rights, supra note 39, at art. 11, ¶ 1.
88. GORDON MCGRANAHAN ET AL., THE CITIZENS AT RISK: FROM URBAN SANITATION TO

146

WATERIAWREVIEW

Volume 21

diseases, such as cholera." Therefore, to maintain health, it is a prerequisite to
maintain the right to clean drinking water.'
In these ways, water is an essential prerequisite to protect many other fundamental human rights.' Consequently, making water a human right protects
other human rights as well.' Therefore, it is not unreasonable to conclude that
the right to water is not a new or emerging human right, but rather a late realization of already-recognized notions." Explicitly recognizing the right to water
as a human right would protect and enlighten the significance of the environmental and human rights aspects of water." Furthermore, considering the right
to water a human right would make it difficult for states to refute their national
responsibilities to protect the environment or their duties to manage water effectively."
Not all major human rights declarations and treaties have explicitly
acknowledged the right to water,' but nearly all major international human
rights instruments have done so implicitly." Scholars criticize the implicit recognition of the right to water under already-established rights as misleading and
novel." While criticizing the U.N. Committee on Economic, Social and Cultural Rights's ("CESCR") interpretation of the International Covenant on Economic, Social and Cultural Rights ("ICESCR") and General Comment 15's acknowledgment of the right to water," scholars claim the signatories of
international instruments did not sign up to this new right, and that mainstream
human rights treaties lack an explicit recognition of right to water.'" Yet, there
SUSTAINABLE CITIES 49 (SEI 2010).
89. THOMAS V. CECH, PRINCIPLES OF WATER RESOURCES: HISTORY, DEVELOPMENT,

MANAGEMENT, AND PoucY 483 (3rd ed., 2010).
90. AMANDA CAHILL-RIPLEY, THE HUMAN RIGr TO WATER AND ITS APPLICATION IN THE
OCCUPIED PALESTINIAN TERRITORIES 39 (Routledge 2011).
91. Margret Vidar, The Interclationships Between the J?Right to Food and Other HuMan
Rights, in 1 FOOD AND HUMAN RIGHTS IN DEVELOPMENT: LEGAL AND INSTITUTIONAL
DIMENSIONS AND SELECTED TOPIcs 141, 150 (Wenche Barth Eide & Uwe Kracht eds., 2005).
92. See Donato Vozza, HistoricalPollution and Human Rights Violations: Is There a Role
for Ciinal
lawi?, in HISTORICAL POLLUTION: COMPARATIVE LEGAL RESPONSES TO
ENVIRONMENTAL CRIMES 385, 388 (Francesco Centonze & Stehno Manacorda eds., 2017) (stating that the right to water is a "prerequisite for the realization of other human ights."); see also
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REFORMS IN INDIA 202 (Oxford Univ. Press 2009).
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are many international instruments, domestic legislations, and constitutions that
have explicitly recognized the right to water as a basic human right." Section II
of this paper will explore the explicit and implicit recognition of the right to
water as human right within selective international, regional, and domestic instruments.
II. ACKNOWLEDGMENTS OF THE RIGHT TO WATER
This section will explore the inclusion of the right to water in legal frameworks around the world. This will include separate subsections discussing international instruments, regional instruments, and domestic instruments. Section II.A will address explicit recognitions of the right to water in international,
regional, and domestic instruments. After that, Section II.B will discuss implicit
inclusions of the right to water in international, regional, and domestic instruments..In the main, the discussions of domestic instruments will only address
the constitutions of selected states.
A. EXPLICIT INCLUSIONS
International, regional, and domestic instruments that explicitly recognize
the right to water will be discussed in this subsection. Explicit mention of the
right to water may include the right to potable water, the right to access water,
the right to clean drinking water, and the right to sanitation in the following
instruments.
1. International Instruments
In international instruments, there are several human rights treaties, humanitarian law treaties, declarations, and resolutions that explicitly recognize
the right to water as a basic human right." In international human rights treaties, the Convention on the Rights of Children, 1989 ("CRC")'" and the Convention on the Elimination of All Forms of Discrimination against Women,
1979 ("CEDAW")"' explicitly recognize the right to water as a human right."
The CRC includes the right to clean drinking water for children's health,"' and
CEDAW includes the right to water supply and sanitation for women's ade7
Similarly, the Convention on the Rights of Persons
quate living conditions.'
with Disabilities, 2006'" explicitly recognizes the right to clean water for people

with disabilities."

101. Staddon, supra note 79, at 64.
102. See id.
103. Convention on the Rights of the Child art. 24, Nov. 20, 1989, 1577 U.N.T.S. 3.
104. Convention on the Elimination of All Forms of Discrimination Against Women art. 14,
Dec. 18, 1979, 1249 U.N.T.S. 13.
105.
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In international humanitarian law treaties, the Geneva Convention (III) Relative to the Treatment of Prisoners of War, 1949 ("GC III")" and the Geneva
Convention (IV) Relative to the Protection of Civilian Persons in Time of War,
1949 ("GC IV")"' explicitly recognize the right to water as a human right."' GC
III includes the right to adequate sanitation facilities and the right to sufficient
water supply for drinking and hygiene purposes for prisoners of war,"3 while
GC IV includes the right to sullicient water supply for drinking and hygiene
purposes for civilians during war."' Similarly, Additional Protocol of Geneva
Convention in Relation to Protection of Civilians in Armed Conflicts"' protects
civilians' right to water during wars."'
Moreover, there are several international declarations and resolutions that
explicitly recognize the right to water as a basic human right."7 For instance, the
Mar del Plata Action Plan, United Nations Water Conference 1977" states,

owing to human basic need, access to drinking water is a basic human right."'
Similarly, General Assembly resolutions explicitly recognize the right to clean
drinking water as a fundamental human right." Moreover, Human Rights
Council Resolution 16/2" and World Health Assembly resolutions" recognize
the right to safe drinking water and sanitation as a fundamental human right."
UN Agenda 21 explicitly maintains that "all people ... have the right to have
access to drinking water.".. Agenda 21 " adds that water is vital to imaintain our
environment, and it acknowledges that the majority of human diseases are
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U.N. Doc. WHA64.24 (May 24, 2011).
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caused by poor sanitation and water contamination." Also, in the Summit of
Cuba,' the heads of state realized the vital importance of water and explicitly
recognized the right to water as a basic human right.'" Moreover, water is recognized as a basic right for older people in the UN principles of 1991. '" The
right to clean drinking water and adequate sanitary facilities is also protected
under UN rules" for juveniles."' Likewise, the Commission on Human
Rights" also acknowledges the right to access clean drinking water as the most
fundamental human right in order to protect the right to health and to maintain
living standards.
Lastly, the most distinguished, detailed, and explicit recognition of the right
to water has been credited to General Comment 15, of CESCR.'" The Comment states that the right to water is the fundamental human right, and life cannot be sustained without water, since water is the prerequisite for enjoying all
other basic human rights."' Accordingly, the comment sets the scope and definition of the right to water, which needs to be sufficient, safe, acceptable, accessible, and affordable.'" These definitional scopes and aspects of right to water
along state obligations set by General Comment 15 will be discussed in detail in
Section III of this paper.
2. Regional Instruments
There are several regional instruments that also explicitly recognize the
right to water as a basic human right. For example, Article 14 of African Charter
on the Rights and Welfare of the Child' explicitly maintains that "safe drinking
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WASH UNITED, supra note 120, at 51.
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water" is a basic right for children." Similarly, the Senegal Charter"' explicitly
maintains that water is a fundamental human right for all of humanity."" European instruments recognize the right to water in detail. For instance, the London Protocol"' maintains that the right to adequate sanitation" and the right to
access drinking water are everyone's rights." Similarly, the Council of Europe"
recognizes that the right to sufficient water supply for basic needs is a fundamental human right."' Likewise, at the Asia-Pacific Water Summit leaders of
states explicitly acknowledged the right to water and sanitation as a basic human
right for all people."'
3. Domestic Instruments
Numerous constitutional laws oblige states to cater to water availability, affordability, access, and quality, along with sanitation facilities for all people, as a
fundamental human right."' These represent a realization of the right to water
as a basic human right and the fact that states are adopting and realizing international law's recognition of the right to water." Moreover, such constitutional
protection also allows the enforcement of this right through the courts and it
fosters legislation through state institutions to protect the same right."' However, in several states, the right to access water and sanitation cannot be enforced
merely on the basis of constitutional guarantees, without proper legislation."
Yet, it is possible in a few jurisdictions, like Pakistan and India, that a court
interprets the right to life broadly enough to implicitly include and enforce the
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right to access clean water and sanitation."' Below are some examples of the
explicit inclusion of right to water in constitutions around the world.
Article 48 of the Congolese Constitution" includes the right to potable water.' Ecuador's constitution" includes the right to potable water, drinking water, and sanitation" and the South African constitution protects the right and
access to sufficient water.'" Uganda's constitution goes a step further and obliges
states to take necessary steps to manage water effectively, while it explicitly protects the right to clean drinking water.' Uruguay's constitution also recognizes
the right to drinking water and sanitation."' Several other constitutions, like
Zambia's," explicitly protect the right to clean drinking water.
B. IMPLICIT INCLUSION

International, regional, and domestic instruments that include implicit protection of right to water will be discussed in this subsection. The implicit protection of the right to water may include the right to food, the right to health,
the right to an adequate standard of living, and the right to life since the right to
water is indirectly contained within the scopes of these human rights.
1. International Instruments
In addition to the explicit recognition of the right to water as a basic human
right, there are several international instruments, including human rights treaties, humanitarian law treaties, declarations, and resolutions, that implicitly recognize the right to water.' In human rights treaties, for example the International Covenant on Civil and Political Rights, 1966 ("ICCPR") and the
151. Sikander Ahmed Shah, The Provisionand Violation of Water Rihts (the Case of Pakistan) - a Human Rikhts Based Approach, in CHARTING THE WATER REGULATORY
FLTURE: ISSUES, CHALLENGES AND DIRECTIONS 167, 193 (Julien Chaisse ed., Edward Elgar
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AND DIRECTIONs 215, 217 (Julien Chaisse ed., Edward Elgar Publ'g 2017).
152. CONST. OF THE DEMOcRATIC REPUBLIC OF THE CONGO May 13, 2005, art. 48.
153. MANFRED NOWAK, HUMAN RIGHTS OR GLOBAL CAPITALIsM: THE LIMiTS OF
PRIVATIZATION 114 (Univ. Pa. Press 2017); see also Bemal, supra note 147, at 283.
154. CONST. OF THE REPUBLIC OF ECUADOR Oct. 20, 2008, arts. 12, 264, 375, 1 6.
155. KNLT BOURQUAIN, FRESHXVATER ACCESS FROM A HUMAN RIGHTS PERSPECTIVE: A
CHALLENGE TO INTERNATIONAL WATER AND HUMAN RIGHTS LAw 190 (Martinus Nijhoff Pub-

lishers 2008).
156. S. AFR. CONST. Oct. 11, 1996, art. 27; sec BOURQUAIN, supra note 163, at 189.
157. CONST. OF TIE REPUBLIC OF UGANDA OCL 8, 1995, art. 14; see BOURQUAIN, supranote
155, at 190.
158. CONST. OF THE REPUBLIC OF URUGUAY 1966, reinst 1985, rev. Oct. 31, 2004, art. 47.
159. Malcolm Langford, Privatisationand the Right to Water, in THE HUMAN RIGHT TO
WATER: THEORY, PRACTICE AND PROSPECTS 463, 490 (Malcolm Langford & Anna F.S. Russell
cds., Cambridge Univ. Press 2017); see alo Asanga Cunawansa & Vanessa Garcia, Re-municipahiationof Water Uftiities: Back to the Pubhc Fold, in WATER GOVERNANCE: AN EVALUATION
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207 (Island Press 2004).
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ICESCR, implicitly acknowledge the right to water." Since the ICCPR and the
ICESCR include the right to life,"' the right to health,'" and the right to an adequate standard of living,'" they implicitly protect the right to water.'" Similarly,
the International Convention on the Elimination of All Forms of Racial Discrimination, 1965'" protects rights to social services, health, and housing,'
which implicitly cover the right to water.' 0
In international humanitarian law treaties, the GC III and the GC IV implicitly recognize the right to water by protecting the rights of food and health."'
GC III includes the right to accommodation and food for prisoners of war,"'
while GC IV includes the right to hygiene, sanitation, health, and food for civilians during war.'73 Furthermore, the Additional Protocol of Geneva Convention
in Relation to Protection of Civilians in Armed Conflicts' implicitly protects
the right to water by protecting the right to "supplies essential for [] survival."'
Similarly, the UDHR also implicitly recognizes"' the right to water by protecting
the right to an adequate standard of living and health. 7
2. Regional Instruments
The American Declaration,1"

Convention,'7

and Protocol" on human

rights do not explicitly recognize. water as a human right but they all implicitly
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ledge 2009).
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protect the right to water.'"' For instance, the American Convention protects
economic and social rights,' thereby implicitly covering the rights to water."
The American Declaration protects the right to sanitary and social measures,'
which implicitly protects the right to water." Similarly, the American Protocol
protects right to a healthy environment and basic public services;` among these
rights, the right to water is implicitly covered.'" Likewise, the European Social
Charter'" implicitly covers the right to water under social and health rights."
Also, the European Convention on Human Rights protects the right to life as a
basic human right," which implicitly protects the right to water.'
3. Domestic Instruments
Further, to the explicit protection of the right to water, several countries'
constitutions implicitly oblige their governments to cover the water and sanitation needs of the nation." For example, the constitution of Argentina obliges
the state to efficiently control the quality and sufficiency of public utilities."
Such reference to public utilities implicitly includes the right to water and sanitation.'" Likewise, the constitution of Bangladesh includes the "basic necessities
of life" as a primary responsibility of the state," which, needless to say, should
include protection of water needs." Similarly, the constitution of Colombia
includes the provision of public services, basic goods and services, basic needs,
and environmental sanitation as state responsibilities,'" which implicitly covers
the right to water.'
III. THE RIGHT TO WATER
General Comment 15 defines the right to water in great detail.'" It is spread
over sixty sections, considering the aspects, scope, obligations, and duties of the
right to water."o9 This section is divided into three major subsections: Section
2
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American Convention on Human Rights, supra note 178, at art. 26.
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III.A will explore aspects of the right to water; Section III.B will discuss the
scope of right to water; and Section III.C will discuss states' obligations under
the right to water.
A. ASPECTS
General Comment 15 suggests that there are five major aspects of the right
to water--quantity, quality, accessibility, affordability, and allocation of water resources." In addition, General Comment 15 provides that there should be no
discrimination in the right to water, so that weak groups of society such as the
poor and elderly are not marginalized.' Similarly, it states that each group of
people must also be involved in decision-making regarding water allocation, so
that their concerns and needs are catered to equitably." The following five
subsections will discuss in detail each of these aspects of the right to water: quantity, quality, accessibility, affordability, and allocation.
1. Quantity
The first aspect of the right to water is the quantity of water."' This aspect
does not require that the quantity of water be unlimited; rather, it means that
the quantity of water for each person should be sullicient to satisfy their basic
needs." This criterion requires that adequate water be available for individuals
for domestic purposes, such as for drinking, washing, bathing, sanitation, and
hygiene purposes." According to WHO recommendations, standard human
water usage ranges between fifty and 100 liters of water per day, with an ultimate
lowest usage of twenty liters per day."' These statistics strongly suggest the enforcement of the right to water. For example, in a case involving the right to
water in Argentina where the water was polluted with oil, the court ruled that
each person must be provided with 250 liters of water per day.""

2. Quality
In the quality aspect, General Comment 15 conditions that water for domestic purposes must be safe and clean.' It says that such water must be free
from parasites, microbes, chemical hazards, radioactive dangers, and all kinds
of hazardous substances that are unsafe for human health."' It defines that the
water's color, odor, and taste must also be nonnal.'" It is noted that, in developing countries, more than ninety percent of sewage and more than seventy
201.
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206. PRADA, supra note 203, at 89.
207. Id.

208.

Id. at 82.
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percent of industrial waste are dumped in usable freshwater sources, which indubitably pollute the water."' Non-treated sewage, mismanaged water, incompetent waste disposal, and dumped chemical contaminants are noted as major
causes of water pollution,"' turning safe drinking water into polluted and unsafe
water, such that the quality of water is decreased."' Therefore, managing waste
disposal and installing adequate sanitation facilities come under the quality aspect of the right to water."' General Comment 15 also states that maintaining
sanitation is one of the most crucial aspects of preserving the quality of water."
3. Accessibility
The accessibility aspect in the right to water maintains that water must be
available to everyone, and it must be within a safe distance from the population.' It also provides that water for sanitation purposes must be available at
spaces like schools, hospitals, public places, and the workplace."' Most particularly, it must cater to the needs of children, women, and elderly people."'
Moreover, within the ambit of accessibility of water, the right to water also includes nondiscrimination, such that no group of people should be discriminated against while supplying water." This notion also means that states must
give special attention to vulnerable or marginalized sections of society, such as
women, children, and the elderly."'
Aside from nondiscrimination with regards to accessibility, the right to access water does not mean that every house must have a water connection and
water availability through pipelines." Rather, it provides that the availability of
water must be within the immediate vicinity." WHO guidelines state that water
collection points must not be at a distance of more than a kilometer, and it must
212. Adisa Azapagic et al., Waste Water Management: Identizling Sustainable Processes, mn
SUSTAINABLE DEVELOPMENT IN PRACTICE: CASE STUDIES FOR ENGINEERS AND SCIENTISTS 57,

60 (Adisa Azapagic ct al. eds., John Wiley & Sons 2004).
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not take more than thirty minutes to collect water." The United Nations Development Programme ("UNDP") proposes that a pipeline must be provided
to every household for hygiene purposes, so that people do not waste their time
collecting water from far places.' However, mountainous regions remain a
common drawback for the global community to provide water supplies,m since
most people here rely on natural water sources and supplies.m
4. Affordability
The aspect of affordability in the right to water maintains that water must
be affordable for all communities and all governmental or municipal charges
for water supply must be within people's affordability and should not bar any
person from satisfying their basic needs.' This means that nobody should be
denied access to water owing to affordability. In practice, such a duty actually
ensures that water is provided at subsidized rates by the state, so that the poorest
or the weakest groups of our community can afford water to sustain their lives.'
The UNDP suggests that the costs of water must not exceed three percent of
total household income." However, in developing and poor countries, where
the poorest communities cannot afford to pay any percentage, water must be
supplied free of cost, meaning that is free from govermnental or municipal
charges." Therefore, the state policy of recovering costs for providing water
must not hinder the poorest communities' access to water. Such access is not
concerned with the distance of water, but with affordability for the poor. Several
state laws reflect this aspect of right to water in domestic legal systems. For
example, laws in Australia, Venezuela, and Chile oblige states to subsidize water
and to absolve water charges in cases that require discontinuation of water owing
to non-affordability.'
5. Allocation
Access to water and allocation of water are two different aspects of the right
to water. Access to water is concerned with water infrastructure, whereas allocation of water is concerned with the physical and quantitative availability of
water.' Each of these concepts involve questions regarding how much water is
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necessary to protect the right to water for a certain village. Allocation also involves the distribution of water resources by the state. For example, how much
water should be assigned for domestic purposes and how much for industrial
purposes?' Interestingly, domestic water uses--which comprise almost all of
the right to water, including use for drinking, washing, bathing cooking, cleaning,
sanitation, and hygiene purposes-account for less than twenty percent of global
water usage." The remaining eighty percent of all state freshwater resources in
the world are used for agrarian and industrial purposes.' There are very few
regions that do not have enough water resources to satisfy domestic household
needs and to protect the right to water for the country's population." Yet water
is scarce and billions of people do not have access to clean water." This is
because of two main reasons. First, domestic use is not always given its deserved
priority in state water allocation." Second, water is mismanaged and polluted
by dumping waste and chemicals in freshwater resources."' Pollution decreases
water quality and makes freshwater unsafe for domestic purposes." For these
reasons, the right to water is more an environmental issue.' So, to make clean
water available to every household, it is necessary to equitably prioritize domestic usage in the allocation" so that water can be efficaciously managed.
B. SCOPE

Water is essential to sustain life." The right to water ensures the availability
of clean and safe water for every person's domestic purposes."' Water is also
used for agrarian, industrial, and other uncountable purposes, which account
for water's economic use, serving as a commodity." In the last couple of decades, multinational corporations have copiously polluted freshwater resources." These practices not only endanger the human rights to water, food,
and health, but also endanger the sustenance of the entire world by intensely
affecting the environment." All life on Earth is sustained by the same water,
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which is being polluted by these multinational corporations." Agenda 21 provides guidelines for the corporate sector to apply safer practices to mitigate these
corrupt actions." It is interesting to note that ninety percent of pollution comes,
not from developing or undeveloped countries, but from the developed part of
the world. 5 If the global community is to ever legally bind states into implementing the right to water, it would first be necessary for them to systemize and
mitigate the pollution caused by these private-sector actors in developed states
so that the private sector can learn to respect the environment and human rights.
In the famous case Velasquez Rodingue2 v. Honduras, the Inter-American
Court of Human Rights held that a state must require private actors to comply
with the obligation not to infringe human rights." The court reasoned that if
the state fails to prevent private-sector actors from infringing on human rights,
then the state is liable in international forums for that infringement.
On the
same note, case law from domestic courts shows that individuals and private
parties can also be held responsible for infringing on human rights, as was the
case in M C Mehta v. Union ofindla.` To comprehend further the extent of
the scope of the right to water as a human right, Section III.C will discuss state
obligations under the right to water in detail.
1

C. OBLIGATIONS/DUTIES

All human rights may be positive rights, negative rights, or both." Positive
rights impose duties on states to do something." Negative rights require only
inaction, or lack of interference, on the part of the state."' General Comment
15 divides obligations under the right to water into three obligations: "respect,
protect and fulfill.""' Each obligation poses either positive or negative obligations on states. In addition to the legal, obligations, General Comment 15 also
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provides international obligations and core obligations for states." The five
subsections below will discuss in detail the notions of respect, protect, fulfill,
international obligations, and core obligations.
1. Respect
In legal obligations, the obligation to respect obliges states not to interfere
with or infringe the human right to water." This obligation restrains states from
interfering or hindering access to water or the already-realized right to water."
Within this context, states are obliged not to pollute water or decrease water
quality." Similarly, they are obliged to respect the right to water by not reallocating water resources in a way that infringes any person's right to water.' To
comprehend the "respect" obligation more expansively, we can take an example
of a situation where a state stops water supply in the area of an underdeveloped,
poor community in order to enhance the water supply in a rich region. Such
behavior will be considered an infringement upon the obligation to respect the
right to water because the state cannot capriciously decide to discontinue the
water supplies of a certain group. 267 Rather, a state is obliged to respect the
already-realized right to water by supplying the minimum required water to fulfill the basic needs of all regions of the society without submitting to any sort of
illegal discrimination or caprice.
2. Protect
The legal obligation to protect acts as a positive right, imposing a duty on
states to meet a responsibility. This obligation requires states to prevent third
parties, such as private parties, from interfering with or infringing the right to
water." In this context, states must take all necessary measures including, but
not limited to legislation, preventing these third parties from disrespecting the
right to water."2 In the quantity aspect of water, states must act as regulators of
water, equitably respecting the rights of people and private parties in the allocation of water resources."' Relatedly, in the allocation aspect of water, states are
obliged to prevent private parties from extracting excessive portions of water.m'
In Indian case law from Kerala, the court recognized the state's "obligation to

262.
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protect" the right to water," as implicitly protected by the right to life under the
Indian constitution." In this case, the private party had excessively exploited
groundwater resources. The court in this context decided that the state in such
a situation is obliged to protect the human right to water for future generations."
Lastly, in the quality aspect of water, the state is obliged to protect people's right
to water by preventing private parties from polluting or contaminating water
sources. 216
3. Fulfill
Under the duty to fulfill, states are obliged to take basic measures to fulfill
the right to water, through which people can enjoy their right to waterf This
is also an example of a positive right, where a state is obliged to take certain
positive steps to fulfill a human right. In order to satisfy the obligation to fulfill,
states must first allocate water resources in a way that caters for all the basic
human needs of all parts of society, most particularly giving keen attention to
the poorest and the weakest groups."' After allocating for the domestic uses of
water in a country, the state should allocate water resources for other uses of
water, such as agrarian and industrial usages.2 " After allocating water equitably
among the nation, the states must then provide access to water to every citizen
without any kind of discrimination. In particular, the state must install the necessary infrastructure in rural and undeveloped areas of a country to fulfill its
obligations under the right to water."8 In the majority of cases, individuals take
the necessary measures themselves to provide water for their respective families." But it is the state's obligation to provide a sustainable structure of resources such that every person is able to access these resources." For example,
the state should provide water supplies to poor people who cannot afford to
access basic human needs." In the affordability aspect, the African Free Basic
Water Policy' is an established example of the state obligation to fulfill.
4. International Obligations
Under the international obligation for the right to water, states are bound
to take joint and individual actions in cooperation with the global community
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for the realization and implementation of the right to water.' Within this obligation, states must not interfere with other countries' right to water by exploiting
shared international watercourses.' -Similarly, states must prevent private-sector parties from interfering with other countries' right to water."' States must
take all necessary steps to promote the realization of the right to water in regional and international instruments," and they should also take available steps
to prevent hindrances to the realization of other countries' right to water.," International obligations also oblige states not to use the water from international
watercourses as a political or economic tool against other countries."o Moreover, international obligations under the right to water impose duties on developed states and international bodies like the IMF and the World Bank to provide aid to undeveloped or developing states in situations of need, emergencies,
displacements, natural disasters, and other relevant situations for the realization
and fulfillinent of humanity's right to water."
5. Core Obligations
Certain obligations, called progressive obligations, cannot be immediately
realized and implemented, and they usually take long-tenn planning and allocation of economic resources.' These progressive obligations are different
from core obligations." Core obligations are state duties that have to be realized
and implemented immediately."' However, there is a gray area between progressive and core obligations because General Comment 15 obliges states to
take the necessary long-tern measures immediately." Though, it should be
understood first that this obligation under General Comment 15 is to plan a
strategy immediately, rather than obliging an immediate implementation of
long-term plans."' Thus, the core obligations under General Comment 15 ob-
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ligates states to provide immediate access to a niuninum standard of water, especially to marginalized groups of society, by laying out plans and strategies."
Such access must be close by to ensure that the security and health of any person
is not at risk."" States must also take all necessary steps to prevent waterborne
diseases and take measures to curtail the contamination of freshwater resources." After these duties, the core obligation iraintains that states should
immediately make plans and strategies" to cater to all of the population's water
needs, accompanied by arrangements to monitor and review the progress of
these policies."'
IV. IMPLEMENTATION
After defining the right to water with regard to its aspects, scope, and obligations, it is time to examine the implementation of the right to water. The
implementation of the right to water needs the allocation of resources, reference
to the right in the legal system, enabling local authorities, and political will."
Moreover, a complete multilayered system has to be defined transparently to
involve state machinery." The most crucial features of implementing a right to
water include four indispensable factors, which are legislation, accountability,
community, and monitoring." The following four subsections will respectively
discuss these four factors in detail.
A. LEGISLTfiON

Legislation as a policy to implement the right to water is used in several
countries, either where the state has recognized the right to water or where the
general political will wishes to protect the right to safe drinking water and sanitation.' For example, South Africa has explicitly mentioned the right to water
in its constitution.' To implement the right to water, South Africa has structured policies and invested in securing the right to access clean drinking water
for the general public." Most particularly, South Africa focuses on the availability of water in rural areas." It provides water at subsidized rates and, in some
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cases, supplies water free of cost."' Its most remarkable policies include a minimum twenty-five liters of water per capita per day for all, with a maximum safe
and secure distance of 200 meters from a person's home,"' where each household is entided to 6,000 liters of water per month for free."' It has also introduced consumption-based water billing to increase water usage efficiency.' Its
policies have planned targets with deadlines and monitoring departments with
duties to inspect the implementations of water securities plans."' The most notable pieces of legislation in South Africa are the Water Services Act (1997), the
National Water Act (1996), and the Draft White Paper on Water Services
(2002), among others."' These protocols specifically target water quality, water
access, water allocation, and people's basic sanitation and health/hygiene.
South Africa's efforts have gained access to water for ten million people"' and
installed 90,000 sanitation facilities."' Though South Africa's costs for water
facilitation have increased by twenty-five percent, international organizations
and developed states have come together for its aid in order to support this
noble cause."'
Similarly, Hungary, Uruguay, and Morocco have systematized legislation to
protect safe drinking water and sanitation.' Hungary has protected water resources by implementing cost bearing contracts to supply water, which are based
on consumption.' Hungary's policies show that it is more slanted toward environmental protection and sustainable development,"' whereas Uruguay is
more concerned with the non-privatization of water sources to protect the general public's right to water,322 with an explicit reference in its constitution to protect the right to water.'" Morocco has perforned well in installing infrastructure
to facilitate the right to water.' Most notably, its National Program for Rural
Water Supply and Sanitation has been an accomplishment, allowing 3.5 million
people to gain access to safe drinking water.
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B. ACCOUNTABILITY

After legislation, judicial enforcement serves to hold states accountable for
enforcing and realizing the right to water as a basic human need." For judicial
enforcement to hold states responsible, it is necessary that the judiciary is independent and impartial, and that advocates are trained regarding the right to water.1 Several judicial bodies have come forward to protect the right to water in
different jurisdictions.3 For instance, in Brazil the courts have established that
the state could not discontinue water supply even if the consumer has defaulted
on their payable dues."' The court based its reasoning upon the fact that water
is a basic human right and discontinuing water supply can cause irreparable
damage.' South Africa had a similar case where the court decided that it is
illegal to discontinue a water supply since the right to water is a basic human
right protected by its constitution." In another South African case, the court
even went further establishing that it could review state policies to protect public
rights." Similarly, the Supreme Court of India held that it could bind state
bodies to facilitate water supply and sanitation, and could even oblige states to
make policies to protect the basic needs of water and sanitation.' The court
based its decision on the reasoning that budget constraints could not absolve
states from their obligation to protect basic human needs."' Argentina had a
similar case where the court obliged the state to plan infrastructure for sewage
and clean water supplies.'
Moreover, similar to an active judiciary, an equally vital factor in accountability is availability of information to the general public on the right to water.
The general population needs to know about their right to water so that they
can challenge authorities and participate in demanding their rights to access the
basic human amenities of clean drinking water and sanitation." This brings us
to the community, which is our last element to implement the right to water.
C. COMMUNITY
Community is another aspect for implementing the right to water." Here,
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the general public lobbies politically alongside support from NGOs and different bodies to advocate for their rights." For instance, in Argentina, the Centre
on Housing Rights and Evictions ("COHRE") and El Centro de Estudios Legales y Sociales ("CELS") projects have successfully gained access to water supplies for two communities through community advocacy." Similarly, in Tanzania, locals with support from the Integrated Water, Sanitation and Hygiene
program ("WaterAid") and the United States Agency for International Development ("USAID") successfully gained access to water supplies' To implement the right to water through community advocacy, the general public needs
to formulate themselves systematically on the following factors: realization and
information of right to water; plans with targets and deadlines; political participation; community networking with non-governmental assisting bodies; and access to technical and legal support."
D. MONITORING

Monitoring is also one of the most vital aspects of implementing the right
to water. In monitoring implementation of the right to water, the-state should
set plans and targets for its strategies.' Then, it should observe the progression
and performance of governmental bodies and prepare reports to account for
developmental progression or deficiencies." To observe and implement these
strategies, states must establish bodies with responsibilities to monitor the right
to water."
V. CONCLUSION
The global community is leaning toward sustainable development" to free
the world from the burden of pollution and to compensate the environment for
the loss humanity has caused it." Environmental and human rights are closely
related because human rights cannot be truly protected without protecting the
environment." Keeping this in mind, several states have acknowledged the
basic right to a "clean/safe environment"' and water." Among the foundations
339.
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of sustainable development, the right to clean drinking water is the most crucial." The right to water is a prerequisite for protecting the environment and
solving the issue of poverty' because every person has the right to be raised in
a clean and healthy environments' and without water humanity cannot exist s
In this way, the right to water affects the most vulnerable people of society in
the most positive fashion.' Within the same context, the right to life and the
global social development cannot be achieved without first protecting the right
to clean drinking water.
More importantly, realizing the right to water as a
human right is also necessary because more than 2.6 billion people lack basic
sanitation facilities and more than a billion people have no daily access to clean
drinking water." Most of the fundamental human rights are dependent on the
availability of clean drinking water.'" In other words, human rights cannot possibly be protected without first protecting the right to clean drinking water."' For
example, the global community has acknowledged" that the right to life, the
right to food, the right to an adequate standard of living, and the right to health
cannot be realized without first protecting the right to water.' Therefore, it can
be considered that the right to water is not a new, emerging basic human right
but rather a late realization of already-recognized notions. However, explicitly
recognizing the right to water as a human right would protect and highlight the
significance of the environmental and human rights aspects of water." Furthermore, recognizing the right to water as a human right would make it diflicult to
refute national responsibilities to protect the environment and manage water.

Nearly all major international human rights instruments have implicitly recognized the right to water 7 and numerous international, regional, and domestic
instruments, including treaties, resolutions, declarations, and constitutions, have
explicitly recognized the right to water as a basic human right.'
Most particularly, General Comment 15 defines the right to water in great
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COMPREHENSIVE AGENDA FOR HUMAN DIGNITY AND SUSTAINABLE DEMOCRACY IN AFRICA
358 (Martinus Nijhoff Publishers 2003).
355. FRANKS, supnw note 3, at 209.
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37
detail," including the aspects, scopes, and obligations of states. ' The right to
water means that water must be sufficiently supplied with basic standards: (1)
that the quality of water must be safe for drinking and domestic purposes; (2)
that every person must have access to water at a safe distance; (3) that states
must equitably prioritize domestic water uses; and (4) that the weakest groups
in society must be able to afford water services. 7 ' The right to water can hold
states, 72 private parties, and corporations accountable 73 for the infringement of
human rights, whether against the discontinuation of water supply or against
polluting water sources. 7 ' The right to water also obliges states not to infringe
7
people's right to water or to prevent private parties from doing so," and to implement the recognized right to water by installing the required infrastructure to
facilitate clean drinking water and sanitation for all."7 To implement the right
to water, an impartial and independent judiciary, national legislation, political
States can create strategies
will, and community advocacy play crucial roles.
to implement the right to water by establishing statutory bodies with credible
37 8
deadlines and targets to enforce, implement, and monitor the right to water.
General Comment 15 maintains that people must have access to domestic, regional, and international remedies to realize their right to water."' Accordingly,
the implementation and enforcement of the right to water is available in some
states at the domestic level through courts, and at the international level through
reporting procedures, complaint mechanisms, and special procedures in certain

ways.

Though several international, regional, and domestic instruments, including several constitutions"' around the world, have explicitly acknowledged the
right to water as a fundamental human right," major human rights instruments
like the ICESCR only implicitly protect the right to water and have not yet explicitly realized the right to water.'" Similarly, the majority of national constitutions have not explicitly included the right to water among basic human rights.'
369. Abu-Eid, supra note 135, at 82; Chien-Huci Wu & Helen Hai-Ning Huang, supia note
136, at 144.
370. Gcneral ComncntNo. 15, supa note 99, at ¶ 10-29.
371. Seeid.at¶12.
372. REIF, supia note 327.
373. See VENKAT, supra note 257, at 73 (asserting that private companies can and should be
held accountable for a clean environment).
374. RIGHT TO WATER AND SANITATION, supra note 112, at 10-11; see also BOURQtJAIN,
supra note 155, at 190; DUBREUIL& VAN HOFWEGEN, supra note 302, at 23; JNHCHR, supra
note 224, at 40.
375. Sce Hellum, supia note 263, at 55-56.
376. See WINKLER, supra note 6, at 1.08-10.
377. DUBREUIL& VAN HOFWEGEN, supwa note 302, at 14-16.

378.

See id. at 38-39.

379.

WINKLER, supra note 6, at 229-30.

380.

See id. at 250-65.

Scc, e.g., CONST. OF THE DEMOCRATIC REPUBLIC OFTHE CONGO May 13, 2005, art. 48;
CONST. OF THE REPUBLiC OF ECUADOR Oct 20, 2008, arts. 3, 12, 15, 32, 276, 326; S. AFR.
CONsT. Oct. 11, 1996, art. 27; CONST. OF THE REPUBLIC OF uGANDA Oct. 8, 1995, art. 14;
CONST. OF THE REPUBLIC OF URUGUAY 1966, reinst. 1985, rev. Oct. 31, 2004, art. 47.
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Staddon, supm note 79, at 64.
Sancin & Dine, supra note 97, at 101.
SCANLON, supra note 5, at 9.
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As such, unfortunately, water, which is an indispensable, basic need of humanity,' is not explicitly protected under major human rights instruments. or under the majority of domestic legal systems around the world.
For these reasons, it is vital that the global community come forward collectively to realize
the significance of recognizing the right to water as a basic human right for the
sake of sustainable development for our future generations. Without it, humanity and the enforcement of other human rights are not possible.

385.
386.
387.

SHARMA, supm note 1, at 25.
Buro, supra note 96, at 26.
SCANLON, supa note 5, at 9.
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ABSTRACT
In his mauguraladdress, the late Nelson Mandela said:
"Let there be work, bread, water and salt for all."
Noble words; yet today more than a bilhon people in the developing worldlack
safe drnking water and nearly three billion lack adequate sanitationsystems;
amenities those in the developed world take for granted. Additionally, chnate
change and risingpopulation both work to deplete the world's alreadyscarce
water resources. This threatens the suriVability of all human beings who
depend on the substance to maintain life andbasic bodily health. This article
ntenational and national implementation and
will examine whether the
enforcementofa hunan ights legalframeworkcan be effective ' enswing and
safeguardingaccess to wateras a universalservice for domesticpurposes. It will
criticallyanalysewhetherthe exisinginternationallegalfraneworkassists States
to translate these commitments into specific obhgations both at international
and national levels to ensure progressive realisation of the right to water.
However, the many practicalobstacles, both present andfuture, enphasisethat
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it is crucial to set the liamework i2to motion now to protect those who are least
able to protect themselves.

The scope ofthis article is narrowedtowairls South Africa, as it Is the ist State
to transpose the intenational legal obhgations regarding the proilision of a
universaldomestic water infrastuctureinto its constitution andlegislation.
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PART ONE - INTRODUCTION
A. WATER ESSENTIAL TO ALL HUMAN LIFE
Water is the element that can be found in all living things, flowing continuously to allow life to function.! Without it, human beings and most foris of life
on Earth would simply not be able to survive.' In fact, for a human being in
particular, survivability is limited to just three to four days.' As aptly described
by Tony Allan, water constitutes the basic "building block of the living cell" as
it makes up seventy percent of human mass.' This provides an undeniable reaffirmation that scientifically, humans cannot survive without water.
The scientific importance of water is but the starting place of the problems
facing mankind in the modern world. Population has grown at a significant rate
since 1950-from 2.5 billion to 7.5 billion in 2017.' However, the renewable
water supply per person fell by fifty-six percent from 1962 to 2014. A United
Nations ("U.N.") Population Division report released at the turn of the millennium forecasted that the number of people in the world was likely to jump to
9.3 billion by 2050, with Africa and Asia seeing the greatest growth.' As populations rise, water supplies will become increasingly stressed. The need to ensure adequate water supplies will therefore, become even more critical.' More
damning is the fact that even amongst those who have access to water, eight
percent of them are restricted to utilising an average of 150 litres of water a day.
In the same vein, the forecast of less precipitation in subtropical regions further
adds to the concerns as to the availability of water for drinking and agricultural
needs.'

2. TONY ALLAN, VIRTUAL WATER: TACKLING THE THREAT TO OUR PLANET'S MOST
PRECIOUs RESOURCE 6, (2011).

3.

Id.

4. Id; Dina Spector, How long can humans survive without water?, BUSINESS INSIDER (Feb.
6, 2016, 3:01 AM), ittp://www.businessinsider.com/how-long-can-humans-survive-without -watcr-2016-2r-UK&IR=T.
5. ALLAN, supm note 2, at 6.
6. World Population, WORLDOMETERS, http://www.worldometers.info/world-population/
(last visited Jan. 27, 2018).
7. The World Bank, Renewable intemal freshwaterresourcesper capita (cubic meters)
https://data.worldbank.org/indicator/ER.H20.INTR.PC?cnd-2014&start-1962&view-chart
(last visited Feb. 2, 2018) (indicating a reduction of freshwater resources per capita from 13,395
cubic meters in 1962 to 5,919 in 2014).
8. U.N. DEP'T OF EcON. & Soc. AFFAIRS, POPULATION Div., WORLD POPULATION
MONITORING 2001: POPULATION, ENVIRONMENT AND DEVELOPMENT, at 10-11, U.N. Doc.

ST/ESA/SER.A/203, U.N. Sales No. E.01.XIII.17 (2001).
9. See generalV WORLD HEALTH ORGANIZATION 1WHOl & UNITED NATIONS
CHILDREN'S FUND [UNICEF] JOINT MONITORING PROGRAMME, PROGRESS ON SANITATION

AND DRINKING WATER: 2010 UPDATE 7, 9 (2010), http://www.who.init/watersanitationhealth/
publications/9789241563956/en/ (showing the critical need for improved water supplies across
the world).
10. WHO, MEETING THE MDG DRINKING-WATER AND SANITATION TARGET, THE URBAN
AND RURAL CHALLENGE OF THE DECADE, (2006), http://www.who.int/watersanitation-health
/monitoring/jmplinal.pdf; Celine Charveriat, HOW THE POOR ARE PAYING FOR THE SLUMP IN

COFFEE PRICES, BFrFfR COFFEE, OXFAM (2001), https://www.scribd.com/document/3407729
67/Bitter-CoITee-How-the-poor-are-paying-for-the-slump-in-coffee-prices.
11. World Climate Conference, FactSheetS: Climate information for managingwater needs
(Sept. 4, 2009).
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Sadly, drinking from contaminated and infected water remains a large problem for developing countries where diseases stemming from such concerns are
rife.2 These findings, on their face, are perplexing given that water constitutes
nearly seventy percent of this planet." The critical observer in these circumstances begs to question the true route, beyond the alleged shortage, that inhibits
access to water.
B. MISMANAGEMENT OF WATER AND GLOBAL GOVERNANCE

One may perceive that a hot and crowded future image of Earth is a dangerous situation." As Thomas Friedman highlights, climate change will impact
water resources and subsequently the amount of water available for human survival.' The World Water Meteorological Organization ("WMO") predicted in
2009 that "[hiigher water temperatures and changes in extreme conditions, including floods and droughts, are projected to worsen water quality," thereby
"reducing freshwater availability."" The rise in pollution and consistent depletion of Earth's five hundred rivers will make access to water more challenging."
Two hundred and fifty of these are already polluted or depleted. For coastal
countries, it will be the loss of many natural aquifers.
According to Peter Gleick, the overarching source of the current water crisis
has been the governance of water resources.' Lack of adequate water institutions, fragmented institutional structures, and excessive diversion of public resources for private gain has impeded the effective management of water supplies." Fred Pearce observes that, despite the impending "crisis," few politicians
admit that there is a need to act on the water crisis now." However, there is a
need for dynamic measurements and protection. A global progression towards
ensuring access to water for domestic purposes should start now.' There are
currently 783 million people living without access to basic quantity of safe water
for domestic purposes."
12. See PETER H. GLEICK ET AL, THE WORLD'S WATER 2008-2009: THE BIENNIAL
REPORT ON FRESHWATER RESOURCES 58 (2009).
13. How much water is there on, in, and above the carths U.S. GEOLOGICAL SURVEY,
https://water.usgs.gov/edu/carthhownuch.htmiil (last visited Feb. 15, 2018).
14.

See THOMAS L. FRIEDMAN, HOT, FIAT, AND CROWDED: WHY WE NEED A GREEN

REVOLUTION - AND How IT CAN RENEW AMERICA 48 (2008).
15. Sce id.at 171.
16. World Climate Conference, supra note 11.
17. See Geoffrey Lean, Dead of the Wold's Rivers, THE INDEPENDENT (Mar. 12, 2006,
00:00 GMT), http://www.independent.co.uk/environmenit/dath-of-thc-worlds-rivers-6106841.
html.
18. Id. (noting that some of the world's mightiest rivers "have been reduced to a trickle").
19. SeeJac van der Gun, United Nations Educ., Sci. and Cultural Org. IUNESCOI, Groundwater and Global Change: Trends, Oppoitunitiesand Challenges, at 23 (2012).
20. See PETER GLEICK, THE WORLD'S WATER 2008-2009: THE BIENNIAL REPORT ON
FRESHWATER RESOURCES 183-84 (1998).

21.

See id.

22. See, e.g., FRED PEARCE, WHEN THE RIVERS RUN DRY: WHAT HAPPENS WHEN OUR
WATER RUNS OUT? 140-44 (2006).
23. See United Nations Dev. Programme IUNDP, Hunan Development Report2006Be-

yond Scarcity: Power, Poverty and The Global Water Cnsis, at 78 (2006).
24. World Bank Group [WBGI, Rio*20.A Friamework for Action for SustainableDevelopment at 1 (2012), http://sitcresources.worldbank.org/EXTSDNET/Resources/RIO-BRIEF-Wat
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The problems associated with lack of hygiene and access to clean water do
not need to be outlined at great length. However, the recent Ebola pandemic
of 2015 that crippled countries such as Guinea, Liberia and Sierra Leone is
another poignant and stark example of the need for the provision of clean water
to all peoples, so as to ensure hygiene levels are at the highest at times of anxiety
such as these.
C. EXAMINATION AND ANALYSIS OF THE INTERNATIONAL HuMAN RIGHT
TO ACCESS WATER

In light of the concerns raised towards human survivability from a growing
human population and the decreasing of water resources, this Article will
demonstrate whether the international and national implementation and enforcement of a human rights legal framework approach can be effective to ensure and safeguard access to water as a universal service for domestic purposes.
It will critically analyse whether such theoretical frameworks can assist regulatory frameworks through practical implementation of water infrastructure, capacity, and management of water resources. This Article will critically examine
this concept through the narrow prism of a case study on South Africa. It is
important to conduct this study on this particular country, as South Africa was
the first sovereign State to attempt to recognise, implement, and use in practice
the international human right to access water. This Article will research, review,
and investigate the lawful outcome from South Africa's viewpoint and the potential scope of its impact internationally.
Part Two of this Article will incorporate the capabilities approach as a theoretical framework regarding the human right to access water. Part Three will
incorporate a specific case study on South Africa and examine the practical implications and shortcomings in the already implemented 1996 constitutional
right to water. Additionally, it will demonstrate that there is a need for progressive realisation of the human right to access water in practice.
Part Four will incorporate and demonstrate the implications of the international human right to access water for domestic purposes in South Africa. This
Article will undertake this analysis in light of international and national legal
frameworks and regulations. Additionally, it will consider the corresponding
means of enforcement and State cooperation. This Article proposes that alternative infrastructural methods for sovereign States be adopted so as to achieve
implementation and ratification of the human right to access water as a universal
service. In proposing an ideal implementation and enforcement strategy, the
author will take account of the almost antithetical nature of the discourse on the
human right to access water-even with our best efforts at water management,
would the surging world population and the effect of global warming not make
it disingenuous to grant non-rationed access to water as an inviolable human

er.pdf.
25.

CRus. FOR DISEASE CONTROL AND

EBOLA IN WEsT AFRICA:

PREVENTION, CDC's ONGOING WORK TO CONTAIN
FLARE-UPS OF EBOLA SINCE THE CONTROL OF THE INITIAL

OUTBREAK (2016).

26. U.N. Educ., Sci., ani Cultural Org. [UNESCO], The UnitedNations World WaterDc2
2
2
velopment Report 4, at 65, 220 (2012), http://uncsdoc.uncsco.org/images/00 1/00 156/ 15
644e.pdf.
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right?
PART Two - ACCESS TO WATER AS A LEGAL RIGHT
A. INTRODUCTION
Part Two examines the theoretical franework for the subsequent analysis
of South Africa's attempts to use the International Human Rights ("IHR") legal
framework to achieve a universal water service for domestic purposes. In order
to discuss whether an IHR based approach to the right to water may be effective,
it is first necessary to recognise the right to water as a human right in international law. In particular, Part Two will analyse the IHR definition. Also, the
Capabilities Approach will examine and use the above theoretical framework
for establishing and safeguarding the IHR to water." In addition, this section
will pay particular attention to the recognition of the IHR to water included and
established in the United Nations Human Rights Commission ("JNHRC")
General Comment 15, Convention on the Elimination of All Forms of Discrimination Against Women ("CEDAW"), and the Convention on the Rights of the
Child ("UNCRC")." It is necessary to rationalise the explicit and implicit recognitions of other international instruments. Subsequently, the subject matter that
this section will address is whether the right to water is a new or an existing right.
Part Two argues that the conceptual foundations and expressions of legal recognition demonstrate the viability of the right to water as a human right.
1. International Human Rights Definition
The UN General Assembly "recognizes the right to safe and clean drinking
water and sanitation as a human right that is essential for the full enjoyment of
life and all human rights" and requires States to provide financial and technical
assistance in order to attain universal access to water." To situate the human
right to water, the next section examines Amartya Sen and Martha Nussbaum's
theoretical account of the Capabilities Approach.
B. THE CAPABILITIES APPROACH - KEY ASPECTS AND CONSTRUCTIVE
THEORETICAL APPLICATION

The Capabilities Approach might be described as a human rights based
approach to human development.' Sen and Nussbaum developed human development indices based on this proposition." As a theoretical framework, it is
27. See Martha C. Nussbaum, Capabilitics and Human Rihts, 66 FORDHAM L. REv. 273,
274-75 (1997).
28. U.N. Comm. on Econ., Soc., and Cultural Rights [ESCOR], Substantive Issues Arising
in the Implementation of the International Covenant of Economic, Social and Cultwal Rights,
General CominmentNo. 15, The Rightto Water, [ 2, U.N. Doc. E/C.12/2002/11 (Nov. 29, 2002)

Ihereinafter General Comment No. 1.51; G.A. Res. 34/180, annex, Convention on the Elimination of Discrimination Against Women, art 14, ¶ 2(h) (Dec. 18, 1979) [hereinafter CEDAWI;
G.A. Res. 44/25, annex, Convention on the Rights of the Child, art. 24, 1 2(c) (Nov. 20, 1989)
[hereinafter CRCJ.
29. G.A. Res. 64/292, ¶ 1-2 (July 28, 2010).
30. Nussbaum, supa note 27, at 276.
31. See Martha C. Nussbaum, Capablitiesas FundamentalEntitlements:Sen and Sociallus9 FEMINIST ECON., No. 2-3, 2013, at 331, 336-44 (2003) (detailing Nussbaum's and Sen's
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centred on the value of 'choice' and that people ought to be free to choose their
own life-plan, achieve their own well-being, and have an essential understanding
of their capabilities." The Capabilities Approach generally justifies the capabilities of human beings and does not invalidate other powerless exercises of specific capability.' Therefore, access to water, as a fundamental requirement to
human survivability, should be realised for all human beings.
Sen's formulation of capability has two standpoints: functioning "beings and
doings" and "freedom to choose between different functioning" combinations."
Nussbaum explained capabilities as real opportunities based on personal and
social circumstances.' Any circumstances that limit capabilities (i.e., physical
disabilities) are framed as capability deprivation.' This Article considers the
need for human beings to have access to clean water, fit for human consumption
and use, as critical to the aspects of individuals being able to achieve Sen's concept of "life" and "bodily health."" Sen stated that "basic capabilities" represent
the threshold level for the functioning of all human beings." Therefore, "being
and doing" are probable once human beings achieve these basic capabilities."
As a result, legal guarantees, such as freedom of expression, can safeguard and
protect aspects of the basic capabilities, as well as human rights law in general."
Based on Sen's argument that basic capabilities need to be achieved for all
aspects of human existence and, for it to be possible for humans to do things in
the environments in which they live, the question raised at this stage is whether
the right to water is a human right. Thereafter, can it be justified as an aspect
of any general capabilities, for instance, freedom of expression. In this case,
rationalising the right to water enables legal justification as a human right." Part
One of this study established water as a fundamental element of human survivability." Access to basic quantity and suitable quality is necessary for basic capabilities of life and bodily health.' Lack of access or meaningful access to
water should be classified as a serious capability deprivation, as it prevents use
of any human capabilities. As a result, there is a violation of the human right of
"being and doing," as lack of access to water severely limits a person's freedom
to enjoy the pursuit of opportunities in the environment in which he or she

methods for measuring human development based on the Capabilities Approach).
32. Nussbaum, supra note 27, at 288-89; Amartya Sen, Capabiliyand Well-Being, in THE
QUAuTY OF LIFE 1, 15 (Martha C. Nussbaum & Amartya Sen eds., 1993) [hereinafter Sen II.
33. Nussbaum, supra note 27, at 292-93.
34. AMARTYA SEN, INEQUALITY REEXAMINED 7, 53 (1992) Ihereinafter SEN III; see Nussbaum, supra note 27, at 276.
35. Nussbaurn, supra note 27, at 292.
36. See Amartya Sen, Equahty of What?, THE TANNER LECTURES ON HUMAN VALUES 195,
217 (Sterling McMurrin ed., 1980) [hereinafter Sen 1111.
37. Nussbaum, supra note 27, at 287.
38. Sen I, supra note 32, at 31.
39. Sen III, supra note 36, at 218.
40. Id.; Nussbaum, siplwa note 27, at 277, 300.
41. See generally Perumatty Grama Panchayat v. State of Kerala, (2004) 1 KLT 731, 741
(Kerala HC) (India), (reiterating the right to unpolluted water as part of the right to life to justify
ordeing a Coca-Cola bottling facility in southern India to find alternative sources of water).
42. ALLAN, supra note 2.
43. Id.; Nussbaum, sepra note 27, at 287.
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lives." John Scanlon notes that the right to water "sits at the very essence of right
to life and other fundamental human rights."' He holds that the right to water
is justified as an "essential prerequisite to the fulfilment of many other human
rights."a Following Scanlon's interpretation, the realisation of guaranteeing the
right to water allows the use of all of Sen's capabilities to become achievable.
Nevertheless, as Eric Bluemel argues, applying the right only to basic personal
and domestic use is sufficient to allow life and bodily health." Consequently,
the established theoretical justification for ensuring access to water for all human
beings requires a legal framework as a form of guarantee, as its protection is
necessary to enable human beings to maintain the aforementioned capabilities
laid out by Sen.
C. INTERNATIONAL HUMAN RIGHT TO ACCESS WATER: INTERNATIONAL
LAW INSTITUTION RATIFICATION, EXPLICIT RECOGNITION,
SIGNIFICANCE, AND LIMITATIONS

Scholars have previously argued that the right to water is conceptually a
human right." Until 2002, this was not formally recognised in international
law.' It is now recognised by several key international organizations and legal
instruments.
Under CEDAW, signatory sovereign states are bound to ensure women
have the right to "enjoy adequate living conditions, particularly in relation to ...
water supply.""' The Convention on the Rights of the Child ("CRC") started
combating disease and malnutrition "through the provision of adequate nutritious food and clean drinking water" as necessary.' However, as Takele Soboka
Bulto explains, the international conventions that are outlined above, which explicitly provide for the IHR to access water, are "far from comprehensive.""
44.

IUCN
No.51,
45.
46.
47.

SEN II, supia note 31, at 40-41;JOHN SCANLON ETAL., WATER AS A HtUMAN RIGHT.,

ENVIRONMENTAL LAW PROGRAMME, IUCN Environmental Policy and Law Paper
18-20 (2004).
SCANLON, supna note 44, at 18.
See id. at 18-20.
See Erik Blucmel, The Implications of Formulating a Human Right to Water, 31

ECOLOGY L.Q. 957, 986 (2004).
48. Jordan Daci, Protection of the Human Right to Water under IntenationalLaw.- The
Need ior a New Legal Framework, 6 ACADEMICUS INT'L. Sci.J. 71, 72-73 (2012); SEN II, supma
note 34, at 40-41.
49. Sce, e.g., INCA T. WINKLER, THE HUMAN RIGHT TO-WATER: SIGNIFICANCE, LEGAL
STATUS AND IMPLICATIONS FOR WATER ALLOCATION 9 (2012).

50. Sce Malcolm Langford, 77c United Nations Concept of Water as a Human Right: A
New Paradigm for Old Pmblemns? 21 INT'L.J. WATER REs. DEv. 273, 275-76 (2005).
51. CEDAW, supra note 28, at art. 14, ¶ (2)(h).
52. CRC, supra note 28, at art. 24, 1[ (2)(c).
53. Takele Soboka Bulto, The Emergence of the Human Right to Water in International
Hunan Rights Law: Invention or Discover?, 12 MELB.J. INT'L L. 290,297 (2011); see also Andrew C. Byrnes, The "Othcr"HumanRghts Treaty Bodv': The Work of the Conmnitce on the
EliinationofDiscrimiationAgamst Women, 14 YALE.J. INT'L L. 1, 13-17 (1989) (identifying
some of the inadequacies of CEDAW); Ling-Yec Huang, NotJust Another Drop bu the Human
Rihts Bucket: The Leg Significance of a Codified Human Right to Water, 20 FLA. J. INT'L L.
353, 362-63 (2008) (identifying shortcomings in CEDAW reporting requirements); Mekin
Woodhouse, Thrcshold, Reporting, and Accountabilityfor a Right to Water under Intemational
Law, 8 U. DENV. WATER L. REV. 171, 171-72, 184-87 (2004) (stating that "[piroce-dures for
accountability are a limiting factor.").
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For instance, the CRC provisions offer no guidance with respect to the water quantity which individuals are entitled to claim.' Furthermore, Bulto notes
that both conventions "only place a duty on governments to ensure that the
human right to water is provided to persons, without providing corresponding
subjective entitlements for human beings in human rights terms."' Nevertheless, their significance is important since it forns a foundation upon which a
standalone right could be established."
The limitations of CEDAW and the CRC gave rise to the most important
recognition of IHR to access water in General Comment 15." This provision
is universal, and it entitles everyone in signatory sovereign states "to sufficient,
safe, acceptable, physically accessible and affordable water for personal and domestic uses" and not just to drinking water.' However, Peter Gleick argues that
the right to access water does not entail "a right to an unlimited amount of water."9

This Article recognizes limitations of the ability to implement the vernacular of the various international legal instruments that have been examined here
in Part Two. Constraints include ecological, economic, and political factors,
which limit water availability for an individual's use.' The international community crucially needs to justify a need for further international conventions to
satisfy the quantity of water, life sustainability, and sufficient food for a certain
economic standard of living. General Comment 15 provides a limited definition of the human right to water; nevertheless, the right to access water could be
narrowed further along these lines as one that is limited to domestic and personal use.' The former General Comment 15 committee emphasised that priority in the allocation of water is to be assigned for these purposes." In similar
terms, the Sub-Commission on the Promotion and Protection of Human Rights
adopted the Special Rapporteurs recommendations on the Right to Drinking
Water and Sanitation.' These recommendations and Gleick's notion that the
vernacular of the right to water could be narrowed in practice to provide controlled amounts are not without further historical indicators. Both the Mar del
Plata 1977 Report" and the UN Right to Development 1986 Declaration'

CRC, supra note 28; Bulto, supra note 53, at 297-98.
Bulto, supia note 53, at 298.
See Arnanda Cahill-Ripley, 'The Human Right to Water - A Right of Unique Status':
The Legal Status and Noimativc Content of the Right to Water, 9 INT'LJ. HUM. RTS. 389, 391
54.
55.
56.

(2005).
57.
58.
59.

Id.; General Comment 1.5, supra note 28.
General Comment 15, supra note 28, [ 2.
Peter Gleick, The Human Rikht to Water, 1 WATER POL'Y, 1998, at 487, 494-95.

60. Id. at 495.
61. Stephen Tully, A Human Right to Access Water? A Clibique of Genena Comment No.
15, 23 NEM. Q. HUM. Ri's., no. 1, 2005, at 35, 42.
62. GeneralComment 15, supranote 28, [ 6.
63. Hadji Guisse (Special Rapporteur), Economic, Socid and Cultuw-alRight:Realiz-ation of
the Right to Dinkig Water and Sanitation, 1[ 4.3, U.N. Doc. E/CN.4/Sub.2/2005/25 (July 11,

2005).
64. U.N. Water Conference, Report of the UN Water Conference, Mar DelPlataAction
Plan, E/CONF.70/29, at 31, 66 (Mar. 25, 1977) [hereinafter MarDelPlataAction Plan].
65. G.A Res. 41/218, Declaration on the Right to Development, art. 2, 1 1, ar. 8, 11 1 (Dec
4,1986).
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make reference to "basic needs" being achieved to ensure that further development opportunities can become possible.' These instruments appear to adopt
a narrower approach in the sense they recognise that those basic rights, such as
the provision of satisfactory amounts of water for human consumption and practical use for health -purposes, are the most critical to the survival of human beings." In stating that only the most basic needs must be realisable, the UN publications place the right to water less in danger of being justified as promising
"everything" and delivering nothing.' This Article also suggests that the language adopted by the Mar Del Plata and the UN Development Declaration
recognise that economic, political, and ecological limitations are barriers to the
achievement of human rights in general. Conversely, the explicit provisions of
the International Covenant of Economic, Social, and Cultural Rights
("ICESCR")" and the Universal Declaration of Human Rights ("UDHR")o do
not address the right to water at all. Having briefly examined the references
made to the right to water, the IHR to access water should only guarantee the
basic personal needs for drinking, cooking, and fundamental domestic uses."
Therefore, the IHR to access water is a limited one, that this Article maintains
should be implemented on an ad hoc basis in accordance with the varying needs
and capacities of the sovereign State governments that are charged with achieving it." To secure the right to water in practice would arguably mean that individuals could achieve the basic capabilities of life and bodily health, whilst establishing lawful means for realizing Sen's threshold of "functioning" within a
civil society to enact their own life plans." Measurements such as General Comment 15 render it to be a priority and a critical goal for sovereign State governments to work towards."
Although it is a non-binding legal instrument, General Comment 15 places
the right to water within the ICESCR." If officially adopted by a binding international legal instrument, it would require the progressive realisation of the
right, in addition to the immediate obligation to take "concrete and targeted"
steps towards the full realisation of the rights specified in the ICESCR." By

66.

G.A. Res. 217 (III) A, Universal Declaration of Human Rights, art. 22 (Dec. 10, 1948).

67.
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Rikht to Water; 24 NETH. Q. HUM. RTs., no. 3, 2006, at 433, 438.
68. See Ma- Del PlataAction Plan, supra note 64; see G.A. Res. 41/218, supra note 65; sec

Tully, supra note 61 at 36-37; Langford, supa note 67, at 438.
69.

G.A. Res. 14531, International Covenant on Economic, Social, and Cultural Rights (Jan.

3,1976).
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SCANLON, supra note 44, at 1-2.

73.
74. Id. at 5.
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recognising the right to water as a human right, it can be used to instigate immediate action." This is reflected in Article 19 of the Millennium Development
Declaration. 8
The soft laws and action plans are devoid of enforceable claims or binding
state obligations.7 ' However, the debates raised the right to water at these various international forums and their resultant action plans have led towards an
increased recognition of the right as well as a fresh appraisal of it within the
framework of international human rights laws.' It also provides credence to
General Comment 15, wherein the ICESCR stated that the human right to water has been part of existing rules of international soft law and other Treaties."
The prevalent recognition of a right to water suggests that the right to water is a
new right; therefore it is, in Takele Bulto's words, "an invention" rather than "a
discovery."" It can also be argued that the right to water is implicitly recognised
in other binding human rights instruments, which suggests a more solid and
long-standing foundation to this right.
1. International Human Right to Access Water - Implicit Recognition
As noted by Scanlon, the right to water is intrinsically linked to other human
rights.' Therefore, it must receive indirect recognition and protection through
other human rights guarantees. Arguably, the right to water is implicitly recognised as one of the most fundamental human rights and one that is protected
under international law. Although the primary international human rights literature does not explicitly recognise the human right to water, it is clearly implied
in and derived from the provisions of the International Covenant on Civil and

Political Rights ("ICCPR") and the ICESCR." Specifically, Articles Six and
Seven of ICCPR guarantee the "inherent right to life" and freedom from "torture or to cruel, inhuman, or degrading treatment, respectively."
Other important references are made in several international treaties

among, for example, the TJDHR Article 25, the ICESCR Article 11, the ICCPR
Article

6

(1).' The above international instruments advocate that other human

77. CATARINA ALBUQUERQUE & VIRGINIA ROAF, THE HUMAN RIGHT TO SAFE DRINKING
WATER AND SANITATION: ON THE RIGHT TRACK 1, 24-26 (Jaime Baptista et al. eds., 2012).
78. G.A Res 55/2 (XVIIII), United Nations Millennium Declaration, art. 19 (Sept 18,2000).
79. See Virginia Roaf, Ashfaq Khalfan, and Malcolm Langford, MonitorngInplementadon
ofthe Right to Water: A Ianeworklor DeivelophIglndicators, GLOBAL ISSUES PAPERS, No. 14,
Mar. 2005, at 1, 3.
80. SecgenerallyCLARA GON7ALl2 ET AL, WASH UNITED, RECOGNITION OF THE HUMAN
RIGITES TO WATER AND SANITATION BY UN MEMBER STATES AT THE INTER-NATIONAL LEVEL:
AN OVERVIEW OF RESOLUTIONS AND DEcIARATIONS THAT RECOGNISE THE HUMAN RIcHTs
TO WATER AND SANITATION (2015) (providing an overview of the position individual states have

taken regarding the human rights to water).
2
81. Bulto, supra note 53, at 31 , 314.
82. Id. at 314.
83. SCANLON, supra note 44, at 18-20.
84. See The International Covenant on Civil and Political Rights, Dec. 16, 1966, 999 UNTS
171.
85. Id. at art. 6, 7.
86. Geneva Convention Relating to the Protection of Victims of International Aimed Conflicts (Protocol I), art. 75, Dec. 7, 1978, 1125 U.N.T.S. 3; Geneva Convention Relating to the
Protection of Victims of Non-International Armed Conflicts (Protocol II), art. 4, 14, Dec. 7, 1977,
1125 U.N.T.S. 609; Standard Minimum Rules for the Treatment of Prisoners, art. 15, 20, July
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rights provisions should be interpreted, where relevant, with the right to water
signified under U.N. Charter Article 55(1). While it may appear to contain no
reference to the right to water, it mandates that the U.N. should promote a
higher standard of living and set resolutions of international economic, social,
health, and related situations." This provision holds particular importance, as
the U.N. Charter is considered to be "the Constitution" of modern international
law." This norm of promoting a high standard of living should prevail against
all other international and legal norms.' As the words "right to water" are not
stated or included within the U.N. Charter,' it seems that there is no realisation
of the importance of the right to water by the U.N. Nevertheless, General Comment 15 states that the rights contained within Article 55 are determinate upon
recognition of the right to water, which is a prerequisite for its fulfilment."
This is a problematic situation that could be characterised as a doubleedged sword, as it creates potentially contradictory implications about the legal
basis of the human right to water." On the other hand, the right to water is
clearly recognised as a necessary and inherent element of the rights to health
and housing." Since the more explicit rights cannot be realised without access
to an adequate quality and quantity of water, the human right to water would be
treated as part of other rights such as the right to health, life, housing, and dignity." Although implicit recognitions in other human rights suggest that the right
to water is far from being a new "invention," it may now present a dilemma
rather than a solution when implementing the right."
D. CONCLUSION

While the right to water now possesses explicit legal force in addition to soft
law interpretation, it remains an unsecured human right which needs to be progressively realized by all sovereign States. However, some States have avoided

31, 1957, 70 U.N.T.S. 175; The International Covenant on Civil and Political Rights, supra note
84, 999 UNTS at 174. art. 6(1); G.A. Res. 14531, supia note 69, at art. 11; Geneva Convention
(III) Relative to the Treatment of Prisoners of War, art. 20, 26, 29, 46, Aug. 12, 1949, 75
U.N.T.S. 135; Geneva Convention (IV) Relative to the Protection of Civilian Persons in Time of
War, art. 89, Aug. 12, 1949, 75 U.N.T.S. 287; G.A. Res. 217 (III) A, supia note 66, at 71.
87. U.N. Charter art. 55, 1 1.
88. Christian Leathley, An Institutiona/Hinwhy to Combat the Iragmentationoflinternational Law: Has the ILCMissedan Opportunity 40 N.Y.U.J. INT'L L. & Po.. 259, 277 (2007).
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legal implications of choosing one human right over another human right).
93. Joint Press Statement, Special Rapporteur on Adequate Housing & Special Rapporteur
on Human Right to Safe Drinking Water and Sanitation, Visit to City of Detroit (Oct. 20, 2014);
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and Mental Health Under the Commission of Human Rights), Promotionand Protectionof All
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ratifying international instruments that incorporate the right to water.' Therefore, the potential of the human rights to be the framework ensuring access to
water for all human beings becomes hindered. By not ratifying these instruments, it causes deprivation of other fundamental human rights such as life and
bodily health, since the right to water is a gateway for these rights to be guaranteed." States that have incorporated the right into their constitutions need to
7
address challenges surrounding its practical implementation. An example of
such a state is South Africa. Part Three will conduct a narrowed case study in
order to critically evaluate the effectiveness of the international provisions in
practice.
PART THREE - A UNIVERSAL SERVICE TO ACCESS WATER IN SoUTH
AFRICA - A CASE STUDY
A. INTRODUCTION
This Part seeks to make use of the author's personal experiences in South
Africa by presenting readers with a case study. The overall aim is to critically
examine the international human rights framework approach to ensure access
to water at a national level-especially in light of the wording in General Comment 15. This Part will demonstrate South Africa's application by analysing the
country's attempts to implement theoretical human right to water aspects and
obligations. Additionally, it will analyse South African jurisprudential interpretation of the right to water in order to assess whether there is need for either
reform or review of current conditions. It is important to narrow the scope of
this examination on South Africa since it has developed one of the most advanced legislative attempts to implement a universal water service. As such,
evaluating the relative successes and weaknesses of its approach are a fitting
means of addressing this Article's main question of whether implementation of
human rights based frameworks are an effective means of achieving access to
water for domestic purposes and basic human survival.
B. INTERNATIONAL LAW'S APPLICATION IN THE NEW CONSTITUTION OF
SOUTH AFRICA
General Connent 15 provides the legal basis of the right to water: "the
human right to water entitles everyone to sufficient, safe, acceptable, physically
accessible and affordable water for personal and domestic uses."" However,
the focus of this part will be to examine the priority to access water for domestic
usage, as established in Part One.
Subsequently, the aspects of availability, quality, and accessibility of water
under General Comment 15 gained elevated international legal importance as

96. THE OVERSEAs DEV. INST., WHAT CAN WE Do WITH A RIGHTs-BASED APPROACH TO
DEVELOPMENT 1 (1999), https://www.odi.org/sites/odi.org.uk/liles/odi-assets/publications-opin

ion-files/2614.pdf.
97.
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"inextricable" from the fundamental rights to life, health, and dignity." According to General Comment 15, states are obliged by international law to respect,
protect, fulfil, and adopt comprehensive strategies and programmes."' This
Part will, therefore, assess the effectiveness of General Comment 15's required
aspects and obligations through the prism of South Africa's strategies and programmes to ensure the right."
The Constitution of the Republic of South Africa 1997, as amended in
2003, states under Article 27(1)(b) that "everyone has the right to have access
to sufficient food and water.""' This is also facilitated in the enactment of the
Water Services Act ("WSA") and the National Water Act ("NWA")."' Therefore, the State must guarantee that every individual has the right to access water.
This duty is a legislative obligation of the State to provide water for all South
Africans.
In Governnent ofSouth Alhica v. Gmotboon ("Grootboom"), the South
African constitutional court held that "the programmes adopted by the State fell
short of the requirements of section 26(2) in that no provision was made for the
relief to the categories of people [most desperately in] need."
In Resident of
Bon Vista Mansions v. Southern MetropohtanLocal Council (" Bon Vista Mansions"), the Witwatersrand Local Division of the Supreme Court of South Africa held that there was a breach of WSA, as disconnecting the applicant's water
supply constituted a prima facie breach of existing rights." It was held that the
Council owed a constitutional duty to provide a water service.'" In regards to
the 1997 Act, the court in Manqele v. Durban TransitionalMetropolitanCouncil("Manqele") agreed with the respondent water supplier's argument that there
was no regulation implemented by the State to rationalise the exact meaning of
access to a basic water supply.' As a result, the court found that in the absence
of regulations defining the right to access a basic water supply, the applicant's
claims were unenforceable."' However, governmental policies such as the Free
Basic Water Policy by Department of Water Affairs and Forestry ("DWAF")
and programmes such as Working for Water were established to provide more
IN

100. Id at 73.
101. See id. at ¶ 17, 28, 37; see also SCANLON, supra note 44, at 5.
102. Scc gencally GeneralConrncntNo. 15, supra note 28, at ¶ 17-38.
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107. Residents of Bon Vista Mansions v. S. Metropolitan Loc. Council ("Bon Vista Mansions") 2002 (6) BCLR 625 (W) at para. 20 (S Afr.); Water Services Act of 1997 §§ 9(1), (2),
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108. Bon Vista Mansions, 2002 (6) BCLA at para. 20.
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specific guidelines on how to ensure progressive development of the Constitutional right to access water in practice and the WSA's provisions."
C. ASSESSMENT OF SOuTH AFRICA'S FRIEE WATER POLICY

The implementation of the constitutional right to access water in South Africa and commitment of its national government to its realisation was taken a
step further in February 2001 with the formal adoption of the Free Basic Water
Policy ("Strategic Framework")."2 This policy targets the water needs of the
most impoverished citizens by guaranteeing each household a free minimum
quantity of potable water.'" This quantity is set at six kilolitres per household,
per month."' These regulations are based on the assumption that each individual needs twenty-five litres of water per day." Therefore, this policy is justified
irrespective of wealth and number of persons in every household."'
Although this is a national policy, the responsibility for implementation
rests with local governments."' The local governments are responsible for the
delivery of basic water infrastructural services."' The national government provides support to local governments to ensure that they have the capacity to implement the policy."' The services outlined above are financed from local government in two ways. First, equitable shares, constitutionally required portions
of the annual budget, are allocated to local govermnents." Second, the national
government uses cross-subsidisation between users within a supply system or
water services authority area where appropriate.' However, this has not fully
materialised."'
In order to ensure the financial sustainability of the free water provision,
which reflects General Comment 15's obligation to ensure "affordable access
for everyone," municipalities have adopted a block tariff system." In South
Africa, this price tariff system increases and decreases according to the consumption of water per household, per day by ensuring that those who use large
amounts of water subsidise, to some extent, the free provision of six kilolitres
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Therefore, the policy strengthens the "user pays"

principle, since it clearly requires consumption in excess of basic water supply
service to be paid for while enabling free access by the poor to a basic water
supply service necessary to sustain life."
The idea behind this policy is arguably ambitious and progressive. It appears to fall in line with the three core obligations of General Comment 15's
human rights framework, as previously outlined, because it implies that every
person has the right to an affordable, basic amount of water and access to sanitation services in line with the constitutional requirement to progressively realise
access to water for all South Africans.'" Nevertheless, the implementation of
the policy has faced serious practical obstacles which prevented it, to date, from
remedying the existing inequalities surrounding water and sanitation provisions.
The first practical limitation is the lack of funding for local governments.
As Rose Francis argued, cross-subsidisation has not appeared to be a viable
source of funding, especially in rural communities where there is not enough
water users who use large amounts of water to cross subsidise the provision of
free water for others.' Further, Michael Kidd claimed that private water companies did not consider providing a minimum amount of water for free to be
economically viable." As such, local governments are facing serious problems
in providing water and sanitation services, which led them to take drastic costrecovery measures such as the disconnection of water supplies.'' Subsequently,
some South Africans are deprived of their right to a free basic amount of water
for domestic purposes. " Consequently, national funding remains "the central
pillar in the implementation of the Free Basic Water policy" and therefore limiting the effectiveness of the policy.'
The second practical limitation on the implementation under South Africa's constitution is the country's infrastructural deficiencies. The implementation of the policy to provide free basic water requires a rapid improvement in
water infrastructure, especially for the rural poor.'
The third practical limitation is the allocation of free basic water, which is
made on a household basis and not on an individual basis." Since the average
12 4. Id.
125. Rose Francis, WatcrJusticein South Allica: NatualResouirces Polievatthe Intersection
ofHman Rights, Economics, and PohticalPow'e,; 18 GEo. INT'L ENvTL. L. REV. 149, 180
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poor household is typically comprised of more than eight individuals, large,
poor households are penalised."' It is the author's current view that this oversight, if it can be called that, defies logic. In part of the world, such as South
Africa, where there are no controls on population growth internationally or
based on household numbers, it is irrational to provide for water in the current
measurements.
The fourth practical limitation on implementation is really an expansion of
the third limitation as to the allocation and quantity of free water that has been
determined by the government as the minimum necessary for survival."
Twenty-five litres of water per person per day is considered insufficient to meet
basic human needs, and thus is not fulfilling the requirements under Article
27(1)(b) of the South African Constitution.` The World Health Organization
("WHO") stated that twenty litres is the minimum amount of water necessary
for basic human survival.'" The 2003 Strategic Framework encourages national
water service authorities to consider "increasing the basic quantity of water pro[to] at least [fifty] litres per person per day to poor
vided free of charge ...
households."'" Although acknowledged, the increase has unfortunately not
been implemented yet The limitation applicable to the amount of free water
constitutes a heavy impediment to particularly vulnerable households.' Consequently, in accordance with the Strategic Framework, the practical limitations
outlined above should be considered as South Africa's rationale for State responsibility obligations. Whilst the WHO's framework is largely aspirational,
the suggestion it makes as to the total amount of water that should be provided
to each person each day could well provide the South African government with
a clearly defined objective it can pursue when developing its own water and
infrastructural policies.
This assessment of the policy should be regarded as a further step towards
a practical achievement and accomplishment of the considerations outlined
above. Indeed, achieving the provision of fifty litres of water to each person in
South Africa, particularly in the poorer, rural townships such as those within the
KwaZulu Natal region, would be an enormous step towards fully accomplishing
the realisation of the objectives set out within General Comment 15 and the
Free Basic Water Policy. Nevertheless, this article acknowledges that the infrastructure and coordination required to realise the provision of fifty litres of water
per person has been and still is at the time of writing, subject to a number of
infrastructural, financial and political barriers.
Having recognised the potential policy limitations of the Strategic Framework, the following critical analysis of an application that was submitted in South
Africa's courts by the residents of Phiri against the City of Johannesburg, Johannesburg Water Limited, and the DWAF in 2006, will serve to demonstrate
many of the practical limitations that the South African government and the
134.
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DWAF currently face."

D. MAZIBUKOJUDGMENT - ADVANCEMENTS, LIMITATIONS AND
CRITICISM

As outlined above, the court in Bon Vista Mansionsfirst interpreted Article
27(1)(b) of the Constitution and found that when the local authority disconnected the estate's residents' water supply, it breached its duty to respect the
right to access sufficient water, since it was depriving the residents of their existing access."' Therefore, Bon Vista Mansions is seen as an early attempt to be a
positive reflection of the practical implementation of the right in terms of General Comment 15's obligation to respect the avadabilityof physical access to
water for domestic purposes. It was enforced with respect to prioritising the
survivability of human beings affected over any economic affordability concerns.
It was not until 2009 in Mazibuko and Others v. City ofJohannesbuigand
Others ("Mazibuko") that the Constitutional Court of South Africa had the
chance to truly engage with the meaning of Article 27(1)(b), and analyse how
the South African state should carry out its duties to provide access to water."'
The applicants in Mazibuko challenged: (1) the City of Johannesburg's Free
Basic Water policy, the terms of which provided all households in Johannesburg with six kilolitres of water for free on a monthly basis; and (2) the lawfulness of the installation of pre-paid water meters in Phiri." In South Gauteng
High Court, the applicants succeeded to the extent that the Court ruled the
installation of pre-paid water meters was unlawful and unfair."
However, the Constitutional Court in Mazibuko held that:
The City's Free Basic Water policy falls within the bounds of reasonableness
and therefore is not in conflict with either [Article] 27 of the Constitution or
with the national legislation regulating water services. The installation of pre-

paid meters in Phiri is found to be lawful. Accordingly, the orders made by
the Supreme Court of Appeal and the High Court are set aside.

Additionally, the court in Mazibuko analysed Section 1 of the WSA concerning the basic water supply policy." It found that the term "basic water supply" refers to "the prescribed minimum amount of water necessary for the supply of a sufficient quality of water to support life and personal hygiene.""' The
Court also determined that Section 9 of the WSA, referred to as regulation 3(b),
justified the metric of twenty-five litres per person per day to define the content
of basic water supply.'" However, during the High Court proceedings, Judge
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Tsoka held "the introduction of pre-paid meters constituted administrative action within the meaning of Section 33 of the Constitution" and "the City's Water
Services by-laws did not provide for the installation of prepaid meters and that
their installation was accordingly unlawful and unfair.""' Judge Tsoka also
found regulation 3(b) "established a minimum content in relation to water services" and he therefore rejected the applicants' argument that regulation 3(b)
was "inconsistent with the Constitution."" Thus, the High Court held in favour
of the applicants and ordered the City of Johannesburg to award a "free basic
water supply of [fiftyl litres per person per day" and "the option of a metered
supply installed at the cost of the City ofJohannesburg."" The Supreme Court
of Appeal held "that [forty-two] litres of water per Phiri resident per day would
constitute sufficient water in terms of Section 27(1)."15

Some commentators have express6d disappointment at the reversal of the
trial courts judgment on appeal, asserting thatJudge Tsoka's decision was a true
reflection of the obligations of General Comment 15."' Tracy Humby and
Maryse Grandbois' observations on Maribuko High Court decision detailed
that judge Tsoka was in accord with the issues of availability and accessibility of
water and that he supported a minimurn core obligation approach in determining the amount of water that should be supplied by the State.' They further
remarked that the Constitutional Court's decision was "disappointing" because
it missed a crucial "opportunity to quantify the notion of 'sufficient' water in its
intersections with both the rights to dignity and life," and failed "to advance
social-transformation by articulating a positive, independent, self-standing, di5
rectly enforceable right to a specific quantity of free water from the State."'
Moreover, Judge O'Regan held, by referring to Jaftha v Schoeman, that constitutional rights imposed an obligation on the State, as do social and economic
rights.'" Therefore, Mazibuko identifies the State's obligations in respect of an
economic and social right.
Although, on its face, the decision appears flawed and one could argue that
the judiciary should have used its discretion to interpret the legislation widely,
limiting the application of Article 27(1)(b) is quite practical considering the infrastructural means available. Article 27(1)(b) does not satisfy the right to access
water in a comprehensible manner,'5 which is concerning since Article 27 does
not issue any elements of affordability and suflicient quality of water. Subsequently, this narrow holding limits the progressive realisation of the right to water in South Africa, as those individuals and communities in situations similar
1

to the residents of Phiri could be left without the means to access a resource
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essential to their human survivability, therefore limiting an individual's ability to
meet even the minimum standards of bodily health. 5 These are situations
which economic and social rights, in their nature, attempt to avoid.
However, it is the State's duty under Article 27(2) to take legislative or any
other measures to ensure that these rights are progressively realised.' The State
needs to clarify what constitutes sufficient quality and quantities of water. Failure to address this issue will undermine the goal of progressive realisation, as it
will merely require the judiciary to apply legislation that does not further any
economic and social rights. General Comment 15's guidance methods prescribe how the State should modify the language of national legislation to incorporate the right to water in a manner that will truly reflect the international human rights standards and assist local authorities to utilising their resources and
infrastructure. " The current decision has sparked a need for reform.
The international human right to access water is of paramount importance,
as it inextricably linked to "dignity," which is a fundamental core right."' This
makes it even more imperative that reform and progressive realisation is
achieved, notwithstanding the caveat that limited resources must be factored in
when applying theoretical considerations to reality, especially when drafting legislation." However, one cannot ignore the core value of the right to access
water.'" Therefore, it is apparent that the first step should be taken by the State.
If the State will not reformi the current legislation, it should provide measures
under the Constitution and other international law to ensure the right is progressed.
Critics such as Stephen McCaffrey and Kate Neville argue that the decision
in Masibuko will implicate the significance of a constitutional right to access
water in international law and domestic jurisdictions." Both critics recommended additional analysis of the right to access water in South Africa.'" On
this point, Judge O'Regan's statement regarding constitutional rights as an obligation to the State gives rise to the first qualification relating to the character of
the obligation imposed by Article 27.' This formulation of the positive obligation applies to most of the social and economic rights entrenched in the Constitution and is therefore consistent with the international legal principles.1 7
This judicial interpretation of Article 27 as implementing constitutional rights
as an obligation for the South African Government and local authorities, such
as that of the city of Johannesburg, arguably mirrors the vernacular of General
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Comment 15. The resulting direction provided by Judge O'Regan aptly confirms this when he states: "The concept of progressive realisation recognises
that policies formulated by the state will need to be reviewed and revised to
ensure that the realisation of social and economic rights is progressively
achieved.""
Taking a dissenting stance to that of McCaffery and Neville, Louis Kotze
contended that whilst the Constitutional Court adopted a constructive argument, it lost an opportunity to set a precedent for the establishment of social
and economic rights and social justice in South Africa."' Andrew Magaziner
emphasised the inherent difliculty the South African judiciary fices in reforming social and economic policy.1o However, Maganizer noted that while there

is a need for progressive realisation of the right, it will only be achieved by the
South African government following the High Court's Mazibuko decision.'
Similarly, Humby and Grandbois asserted that whilst the Constitutional Court's
decision in Mazibuko challenged the process of enforcement of the right to
access water in South Africa, other test cases such as Mazibuko will not proceed
and Article 27(1)(b) of the Constitution will "remain unfulfilled and unen"Ultimately, the legitimacy of the system of socio-economic rights
forced."
and the capacity of the Constitutional Court and other courts to uphold such
rights and advance actual physical and economic access to water services could
be called into question.""
It is imperative for one to take a holistic approach in critiquing the "right to
water" policy. In ascertaining the appropriate quantity, one should consider
various factors including the need for sustainability. 7 Furthermore, providing
clean water should be a continuous duty; exercising that duty involves taking
into account the need to maintain a real prospect of sustainable access to water
for the foreseeable future. This means the discourse about the right to water
must occur in a broader context and draw on management and conservation
policies, practical infrastructural challenges, climate change, and the rising world
population.
When viewed in isolation, the Mazibukojudgment seems to undermine the
right to water as it is codified in the WSA and the South African Constitution.
Nonetheless, when one takes into account the position of the preceding paragraph, it appears the Court was caught between a laudable ideal, the reality, and
72
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sensibility.'5 From this point of view, it would be difficult to question the constructive approach adopted by the court. To rule on quantity of water in a regime with inadequate infrastructure would be to make a mess of the law and the
judicial institution because the goal of providing the necessary water would not
be achieved anyway."' From this point of view then, it appears the decision in
Mazibuko preserved the sanctity of the right to water by making a ruling that
could be followed at the time with the practical demands required for implementing the right changing in light of climate and political changes.
It should be noted that the aim is not to water down the need for stronger
initiatives on the right to water. Rather, it is more about identifying the limitations of direct, right-based judicial action concerning water quantity. This much
at least is admitted by Judge O'Regan, who noted that the courts are ill-equipped
to calculate what is or what is not a sufficient amount of water in addition to the
free Basic Water Policy's provisions."' The next Part of this article will identify
potential effective enforcement mechanisms that will resonate at both local and
international levels.
E. CONCLUSION
From the analysis of South Africa's water policies, its Constitution, and relevant legislation, it appears a human rights-based approach allows for judicial
accountability to be invoked against municipal and state water providers by individuals who want to enforce the right to access safe water for domestic purposes. That, in itself, is arguably one of the greatest successes of South Africa's
rights-based framework, as it provides an avenue for community involvement
in the progressive development of the right at the highest level.
However, the main limitations of a human rights-based approach, as revealed in Mazibuko where the Court narrowed the ruling in Bon Vista Mansions, may leave the question of appropriate quantity to local authorities. The
Constitutional Court may weaken the interpretation of the right to water in
South Africa, directing questions toward what the point is in having such a rightsbased framework if what is decided is necessary for certain groups of individuals
cannot be delivered. On the one hand, it becomes a less solid foundation upon
which to ensure a universal domestic water service'for everyone. These practical limitations on the theoretical aspirations of the right to access water could
be seen then to limit, as opposed to expand the right."'
On the other hand, the decision could be viewed as an attempt to maintain
the prospect of a right to water and to avoid turning the letter of law into a
toothless paper tiger. At the least, the decision leaves open the possibility of
fashioning better measures to realising the right to water.
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In sunary, the result of this case study on South Africa is, despite obvious
practical limitations, that it is better to have a clear initiative on the right to water
than to have nothing at all. A human rights-based framework ultimately safeguards the need for central government and local authorities to find solutions
to water infrastructure difficulties as well as to manage the resources they actually have effectively and proportionately. However, to improve these safeguards
and ensure universal access to water, there is a need for practical development
of infrastructure, something which, despite its best efforts, the South African
government has not been able to fully develop. Therefore, the overall effectiveness of a rights-based framework has only worked to a limited extent in realising
the aspects and obligations under General Comment 15. Consequently, there
is need for further examination as to whether cooperation between the sovereign states and the creation of national infrastructure mechanisms can assist and
support additional development whilst maintaining local communities' social
norms.
PART FoUR - PROGRESSiVE REALISATION OF THE INTERNATIONAL
HUMAN RIGHT TO AccEss WATER ACHIEVED IN SOUTH AFRICA
A. INTRODUCTION
This Part will evaluate whether the approach taken by the Supreme Court
of South Africa is an effective means of ensuring a right to access water, or
whether a different approach is required. It is important to first analyse the
ways in which South Africa could improve its infrastructure and legislation to
achieve its rights-based legislative approach in practice, in light of the difficulties
previously identified. Secondly, the analysis of how South Africa could improve
its infrastructure will allow for wider conclusions to be drawn from the narrow
prism of this case study as to what the meaning of the right to water, what it
achieves, and what could be achieved if nations such as South Africa and developmg countries were provided with external assistance from already developed
nations. Thirdly, it will recommend that with additional means of enforcement
of the right internationally, as well as state cooperation, the human rights-based
approach to access to water for domestic purposes is the best possible method
of ensuring progressive realisation of the right. However, this recommendation
will be qualified to ensure it meets the aim of progressive realisation.
B. WATER AS A QUANTIFIABLE LEGAL RIGHT IN AFRICA

Sustaining the right to water requires, without doubt, costly investment in
infrastructure.'" Given the limited means available to most governments, it is
only sensible that a portion of water service costs be shouldered by the public.
To enhance the sustainability of the project, the World Bank and International
Monetary Fund ("IMF") encouraged the South African government to implement a cost-recovery scheme into their water policy and legislation.'" The idea
behind the cost recovery system is that the costs associated with operation and

See Aldo Baietti et al., Characterisdesof Well Performing Public Water Ulitics,
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maintenance of water utilities are covered by fees water consumers pay.' The
real societal costs in ensuring access to water, in theory, are reflected by the
price for water usage.'" Consequently, the Water Services Act ("WSA") assumes this cost recovery approach by placing a water pricing scheme on water
intended for domestic use. The right to access water can then moderate the
price in the sense that cost of access is proportionate to the value of the use as
a means to ensure people do not have to sacrifice other basic needs." The
WSA only makes provisions for affordability and not for tariffs according to
people's capabilities to pay.'
Additionally, the 2003 Strategic Framework reinforces the notion that people will have to pay for access to water when they use more than the basic free
amount." Tariffs take into account affordability of water service access for the
poor and subsidise, as necessary, to ensure affordability." Despite the legislative framework postulating water service providers should guarantee people
within their remit affordable access to water, it again emphasises a duty to pay
reasonable charges for water use.' This demonstrates the tensions that exist
between the economic policy of cost recovery from water users and the progressive-rights framework that seeks to achieve equitable access to water for allregardless of their means." One could not legislate against either of these ideals. Therefore, efforts must be made to strike the correct balance between
them.
In the context of adopting a cost recovery approach to providing water access, limits, and disconnections from water services, on the surface there appears to be options for providers when people cannot pay.'" The question of
whether the provision of a resource essential to the realisation of other basic
fundamental rights protected by South Africa's Constitution, such as life and
bodily health, can be legally interrupted is concerning in terms of the operation
of a rights-based framework. The 2001 regulations provide that when services
are interrupted for over twenty-four hours for reasons other than the user's noncompliance with service conditions, a water service provider must ensure the
consumer has access to alternatives, providing at least ten litres of water per
person, per day." The criterion applicable to limitations or disconnections of
181. See S. AFRICA DEP'T OF WATER AFFAIRS & FORESTRY, WATER SUPPLY AND
SANITATION POLICY: WHITE PAPER 7 (1994) Ihercinafter 1994 WHITE PAPER]; S. AFRICA DEP'T
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183.
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water services found in WSA and policies appear similar to those outlined in
General Comment 15, as they go so far as to include the fundamental condition
that "under no circumstances will an individual be deprived of the minimum
essential level of water.". However, water service disconnection means individuals are deprived from even a basic quantity of water for domestic usage.
Moreover, the application of a cost recovery policy employing pre-paid water meters as the main means of ensuring payment for water use is concerning.
On one hand, it is an efficient means for water providers to ensure maximum
recovery because water is paid for as an initial lump sum and maintenance requires minimal administrative work.' On the other hand, it creates challenges
in practice for the poor and their access to basic water, as the system implies
people need to pay for water before using it."' Because, in cases of non-payment, water is immediately disconnected, there is no space for reasonable notice to be given and ability to pay to be taken into account as the WSA mandates."' Additionally, availability of water is made dependant on correct
functioning of the pre-paid meters themselves. These have been occasionally
criticised as unreliable and complex to manage.9 3 This implies a lack of a "human element" in the regulation of water services. For instance, households
containing large families within the KwaZulu Natal region of South Africa,
which are often comprised of three generations, would simply neither find the
basic provisions allotted for them to be wholly adequate for their needs, nor
would they be able to adequately manage to attend to the needs of vulnerable
groups of individuals such as the elderly and small children, were their water
supply to be severed for any reason.
Ultimately, the three core aspects of General Comment 15 failed to fully
realise the right to access water for domestic purposes in South Africa. This is
not, however, due to a fault in the rights-based framework itself. Sustainability
is a key concern in South Africa and in any state attempting to realistically implement a human rights-based framework in practice.'" In South Africa's context, sustainability would mean satisfying the needs of current and future generations through both constitutional environmental rights and the right to water.'
The NWA and Article 24 enshrine ecological aspects of the right to water whilst
WSA and Article 27 concern the socio-economic aspects." Despite their legal
separation, in practice these methods could cumulatively provide people with
§ 4 (2002) (issued as an implementation guide
to the 2001 Regulations).
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sufficient access to water if implemented in a balanced way." The rights-based
approach can therefore be a powerful tool for a government to use in "intervening in social and economic [re]ordering, via natural resource management."'
However, as we know, the effectiveness of this approach in safeguarding a
right to water was tested in Mazibuko."' Kotze argued the judgment "neither
improved access to water, nor did it result in any concrete or substantial improvements in the health and well-being of those people who do not have access
to water."' This suggests that whilst Mazibuko confirmed that rights assume an
important part in a state's approach to looking after its people, it does not always
lead to tangible results." The importance of the rights-based approach, however, is that its aspirations outweigh the practical limitations in the short term
and aid in the stimulation of progression towards solutions and increasing access
to justice."
C. INTERNATIONAL DIMENSION TO THE IMPLEMENTATION OF
UNIVERSAL ACCESS TO WATER

The significant attempts to judicially enforce socio-economic rights, such as
the right to water, has attracted much critical commentary.'" A lot can be extrapolated from South Africa's own jurisprudential approach if applied on an
international level. As such, the courts continually narrowed scope can be used
to determine whether these mechanisms could be effective. Furthermorejudicial enforcement of a right to access water is a means of holding water service
providers accountable, identifying rights violations, and facilitating remedies for
violations." Perhaps in practice, judicial enforcement should be a last resortonly to be used when other mechanisms cannot guarantee accessibility, affordability, or sustainability," as all individuals and groups ought to have the right
to effective remedies at both national and international levels." This demonstrates the potential for the human rights framework approach to become more
effective through formal, legal enforcement.' The problem is that the international community has only issued declarations and statements secondary to exhaustion of domestic remedies."'
Moreover, in regards to the development the right to water's justiciability
through the national courts, enforcement proceedings can rely on international
statements and obligations, the International Covenant of Economic, Social,
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and Cultural Rights ("ICESCR"), or national provisions."' Consequently, there
is an tangled relationship between international and national law provisions surrounding the right to water.' As such, for the right to be enforced at a national
level, as recognised in public, international law, it needs to be given effect in
national legal systems through the monist or dualist approaches."' In any case,
the right can be given effect.' Some States, however, have contested that the
right to water only sets aspirations instead of legally binding obligations; when
incorporation also fails to take place, the right cannot be invoked in national
courts.

Similarly, questions raised on the legitimacy of socio-economic rights (such
as the right to water), in terms of their enforcement allegedly breaching separation of powers, can be contemplated in relation to policy decisions on allocation
of resources and the corresponding costs.' If the judiciary obliged water providers to take necessary steps for enjoyment of the right, it could be argued the
political aspects fall within theirjurisdiction." Therefore, the judiciary becomes
a political entity."' However, under the ICESCR, it is stipulated: "it is appropriate to acknowledge that courts are generally involved in a considerable range
of matters which have important resource implications.". South Africa's Constitutional Court's stated task of adjudicating socio-economic rights cases, which
is not so different from that ordinarily conferred on them by a bill of rights,
results in a breach of the separation of powers.o The importance for the judiciary to be involved in decisions regarding the allocation of water resources is
that it can check the activities of the legislators and executive in this regard."
The "primary duty of courts is to the Constitution and the law, 'which they must
apply impartially and without fear, favour or prejudice.' The Constitution requires the State to 'respect, protect, promote, and fulfil the rights in the Bill of
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Rights."" Ultimately, what the courts of law decide might influence policy decisions and resource allocation, but those rights must be defined by non-judicial
branches of govermnent before they become justiciable and enforceable.'
D. CONCLUSION
This Article is clearly worded in favour of a global initiative of the right to
water. Nevertheless, it recognises the prime role of States in actualisation of
such a right. South Africa has taken a bold step by adopting a right-based mechanism that resonates with international sentiments. However, there are still
challenges bedevilling the actualisation of the laudable goal that is providing
clean and affordable water to the people.
The judiciary has been actively involved in protecting the right of the people, but their impact has been curtailed by practical realities associated with the
inadequacy of infrastructure and funding. Whilst this deficit is very much a
national issue within South Africa, it is beyond cavil that most other countries
would also face similar problems as those reflected in the Mazibuko case if they
chose to follow a rights-based approach to water provision. Consequently, it is
imperative that we assess concretely how the right to water as provided by the
General Assembly can be actualised and enforced."
At the international level, a possible means of ensuring the right to water is
to make it inviolable." By taking a grassroots reasoning, political actions at the
international level would have to take due consideration of the inviolability of
the right to water. For example, it is not uncommon for the international community to impose economic sanctions on other nations for action or inaction
considered to be in violation of certain principles of international law." In such
an instance, it is imperative that such economic sanctions have no material impact on a citizen's right to water. In the broader context of socio-economic
rights, the Economic and Social Council in 1997 considered the negative effect
that economic sanctions have on human rights."' A safe starting point to entrenching a human rights-based approach to water provisions, at the international level, is to allow no justification explicit denial.
Secondly, the international community must take proactive steps in facilitating mechanisms that would generate clean water to people. In this regard,
international institutions such as the World Bank, the International Monetary
Fund ("IMF"), and regional development banks must be willing to widen the
scope of their financial contribution and technical support-particularly for developing countries.
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Equally important to the prospect of vindicating a right to water at the international level, is the need for a realistic policy implementation and enforcement
mechanism at the domestically." With South Africa as an example, it is clear
that the legislative intent behind the Water Services Act and constitutional guarantees are by all means laudable. However, as explained, the direct rights-based
approach adopted by the country in the face of the infrastructural and financial
challenges could well have undermined the whole programme as the government would have been unable to respect rights of all citizens. The caution
adopted by the Constitutional Court should therefore be commended rather
than dismissed. For instance, the court in Mazibuko could have ruled that fifty
litres of water should be made available to the claimant, but a pronouncement
such as this does not guarantee implementation as the City of Johannesburg
might simply be unable to meet that demand. Consequently, it is proposed that
for an international initiative on a right to water to work, progressive realisation
must be the key ideology.
To start, the right to water in developing countries should be exercised as a
negative right, which is a right not to be subjected to any action of a third party.2
This could be protected by national and international instruments. Citizens
should have a direct right to challenge certain usages of resources that would
adversely affect the availability of water. In the Indian case of PerurnattyGrana
Panchayat v. State of Kerala, action was successfully brought against the state
government and Coca Cola for its excessive use of ground water." Such a right
could also be invoked as a check on various other projects (such as mining and
exploration) that could have a negative impact on the people's right to water.
A positive right to water-a right obliging others to act-should be exercised
to challenge legislative and executive actions rather than to enforce an individual's right." This administratively inclined human rights approach will have the
effect of preserving the sanctity of the fundamental right to water. For example,
action could be brought against the government to implement international best
practice in water treatment, conservation, and distribution. If such adninistrative orders and judicial reviews are adopted, this will inevitably trickle down to
the grassroots with the attendant effect that the quantity and quality of water
enjoyed by the public would be enhanced."
PART FIVE - CONCLUSION

This Article has sought to critically evaluate the international and national
implementation and enforcement of a human rights-legal framework approach
in order to analyse their effectiveness at safeguarding access to water as a universal service for domestic purposes. Part One details the importance of water
as an essential instrument for the sustenance of life, revealing the present and

228. See, e.g., Claire Callejon, Developments at the Human R;Mts Cownci in 2007: A Relection ofits Ambivalence, 8 Hum. RTs. L. REv. 323, 333-34 (2008).
229. Christian Tomuschat, Hwnan Rights: Tensions between Negative and Positive Duties of
States, 14 AUSTRIAN REv. INT'L & EUR. L. 19, 19, 21 (2009).
230. Perumatty Grana Panchayat v. State of Kerala, (2004) (1) KLT 731 (India).

231. Tomuschat, supra notc 229, at 19, 21.
232. See Magaziner, supra note 170, at 577-80.
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impending challenges that would dramatically impact access to water unless concerted efforts are made to forestall crisis. Part Two provides the theoretical
framework for the discourse on a right to water, which tests Sen's Capabilities
Approach of adopting and fashioning out the essentiality of water in aiding people in achieving their sets of functioning's within their capability set, which, subsequently, leads people to self-actualisation of being who they want to be and
pursuing a life they wish to pursue. Whilst effort has been made at the international level regarding access to water to specific groups such as women and children, Part Two identifies the absence of such affirmative instrument with a more
general base. However, due reference was made to relevant provisions in the
International Covenant of Economic, Social, and Cultural Rights ("ICESCR"),
International Covenant on Civil and Political Rights ("ICCPR"), United Nations
Human Rights Commission ("UNHRC"), and the United Nations Charter
from which one could tease out the right to water. Nevertheless, that law being
a soft law, the right remained unsecured.
Part Three placed focus on South Africa's attempt to provide universal access to water. This initiative has been shown to be progressive, but the country
has faced challenges in effectively implementing them. Here, the need to guarantee appropriate quantity of water was emphasised. The decision of South
Africa's Constitutional Court was thoroughly scrutinised and criticised. However, readers' attention was also drawn to the need to balance the need to provide access to water against the need to ensure sustainability for future use.
Part Four addresses the means through which South Africa aims to progressively realise the goal of providing universal access to water and critically
reviewed the requirement that users should pay for usage of water above a certain quantity. Ultimately, the Part Four proposes practical initiatives at the international and national levels that would aid in attaining the aim of providing
universal access to water.
Conclusively, this Article emphasises the need to strengthen the right-based
regime for the universal access to water, in light of South Africa's own experience. It is imperative that convergence is reached, at the international level, on
how policies are to be implemented. There should also be checks and balances
in place to ensure that every government pays adequate attention to the right of
its citizens to access clean water.
Mandela's wish for water may well have come true; but his wish was not
quantified. It is not arguable, with any certainty, that he would look upon the
current situation and rest assured that his aspiration had come true.
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ABSTRACT
This article briefly explores the history of California's regulation of water.
It then focusses on the state's 2014 Sustainable Groundwater Management Act
("SGMA"). SGMA requires the formation of Groundwater Sustainability
Agencies ("GSAs") to oversee critically overdrafted groundwater basins.' The
GSAs are in the nascent stages of developing groundwater sustainability plans
("GSPs") to preserve groundwater. This article also addresses SGMA's shortterm impact on the value of agricultural land in California. Will SGMA ultimately overcome the historic barriers to water management in California and
achieve its goal of sustainability for a multitude of competing water uses?
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I. INTRODU(TION: CALIFORNIA'S WATER SUJPPLY
California's water resources vary greatly from the north to the south end of
the state! For the vast majority of its water supplies, California relies on rain
and snow that fall only during the winter months.. The runoff from melting
snow pack provides approximately one-third of the water used by cities and
fars in California.
California's remaining water source is groundwater.
Sometimes, the state receives such low quantities of precipitation that conditions are labelled a drought, "a period of drier-than-normal conditions that result in water-related. problems." The years 2012-2016 were abnormally dry

2.

CAL. DEP'T OF WATER REs., CALIFORNIA WATWR TODAYE3-10 (2013), http://ww.wa-

ter.ca.gov/wat'apl

te/docs/cupu2O 13/Firal/04 VolyChO3_Ca WaterTodat.pde

3.
4.

See id
See gcnlerally U.S.

6.

U.S. DEP'P OF THE INTERIOR, WHAT is DROUGHT, https://ca.water.usgs.gov/califoRnia,

1)EP'T OF THE INTERIOR, RUNOFF ESTIMATES FOR CALIFORNIA,
httpst//ca.watei.usgs.gov/caiforia-crougit/alifo-iwiadroughtiuno
ltml (last visitd Nov. 12,
2017).
5. See generally o. DEP'T Or THE INTERIOR, CALIFORNIA DROUGHT, https//ca.wt
te-.Lsgs.gov/data/dr-ought/ (last visited Nov. 12, 2017).

drought/what-is-drought.html (last visited Nov. 12, 2017).
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years and as a result, California was classified as suffering under drought conditions.' Estimates suggest that this drought period affected more than thirty-three
million Californians.' Injanuary 2014, California GovernorJerry Brown signed
an executive order that declared a drought state of emergency.! The Governor
lifted that order in April 2017, but preserved the water conservation methods
required in executive orders between 2014 and 2017."o Even in many nondrought years there is insufficient precipitation to provide the amount of water
needed for the many competing uses that Californians desire." Consequently,
the state relies on a complex system of water redistribution throughout the state
to address urban, agricultural, and ecosystem water uses." The U.S. Geological
Survey ("USGS") chose the Central Valley as one of its first aquifers to study
because of the extreme competition for groundwater use in the area." The
Central Valley consists of the Sacramento Valley, Delta and Eastside Streams,
San Joaquin Basin, and Tulare Basin."
One of California's primary sources of water is groundwater.'5 The pumping of groundwater provides fifty percent of the water on average in the Central
Valley." Historically, there has been a mninum amount of regulation on the
removal of groundwater from the San joaquin Basin." As a result, some report
that the aquifer is at its lowest level in recorded history." Furthermore, there
7.

U.S. DEP'T OF THE INTERIOR, 2012-2016 CALIFORNIA DROUGHT: HISTORICAL PERSP-

.

.

ECTIVE,https://ca.water.usgs.gov/california-drought/californiia-drougt-compa-isons.html (last visited Nov. 12, 2017).
8. See Samantha Karas, Cahfomia Drought Update: Stoni Brngs FloodingAndlain, But
DroughtFar Froinm Over, INT'L Bus. TIMES (Jan. 9, 2017, 11:06 AM), hp://www.ibtimes.com/
24 72 24 4
california-drought-update-storm-brings-flooding-rain-drought-far-overOFFICE OF GOVERNOR
of
Emergency,
9. Goveinor Brown Declares a Drought State
8 68
EDMUND G. BROWNJR. (Jan. 17, 2014), https://www.gov.ca.gov/news.php?id-1 3
10. Exec. Order No. B-40-17, ExECUTIVE DEP'T STATE OF CAL. (Apr. 7, 2017), https://www
.gov.ca.gov/wp-content/uploads/2017/09/4.7.17_Exec_Order_B-40-17.pdf. Governor Brown
lifted the drought state of emergency except in Fresno, Kings, Tulare, and Tuolumne Counties
in the Central Valley of California. Id. The governor explicitly encouraged residents to continue
successful water conservation practices. Id.
11. See PutB. POL'Y INST. OF CAL., Just the Facts: Water Use in Cahfovia, http://www.ppic.
org/publication/water-use-in-california/ (last visited Mar. 11, 2018) (water in California is used by
three overlapping and competing areas: environment, agriculture and urban).
12.

CAL. DEP'T OF WATER REs., CALIFORNIA WATER TODAY 3-17 (2013), http://www.wa-

ter.ca.gov/waterplan/docs/cwpu 2013/Final/04_VollChO3_CaWaterTodav.pdf.
13. U.S. DEP'T OF THE INTERIOR, CENTRAL VALLEY GROUNDWATER AVAIIABILITY (Dec.
23, 2016), https://ca.water.usgs.gov/projects/cenitral-valley/central-valley-groundwater-availability.
html.
14. Id.
15. DEVIN GALLOWAY & FRANCIS S. RILEY, SAN JOAQUIN VALLEY, CALIFORNIA: LARGEST
HUMAN ALTERATION OF THE EARTH'S SURFACE, hittps://pubs.usgs.gov/circ/circll82/pdf/
06San JoaquinValley.pdf (last visited Mar. 11, 2018); U.S. DEP'T OF THE INTERIOR, DROUGHT
& GROUNDWATER, https://ca.water.usgs.gov/california-drought/california-drought-groundwater.
html (last visited Mar. 11, 2018).
16. U.S. DEP'T OF THE INTERIOR, CALIFORNIA DROUGHT (Mar. 2, 2018), https://ca.water.usgs.gov/california-drought/what-is-droughLtml.
17. SecJohn J. Perina, A Div Century n Cdilbrnia:Clinate Change, Groundwater, and a
Science-Based Approach for Preserving the Unseen Commons, 45 ENVTL. L. 641-46 (2015);
Matt Weiser, California poised to restrict ground"nterpumping, THE 3SACRAMENTO BEE (Sep.
972
2
.html.
15, 2014, 12:00 AM), http://www.sacbee.com/news/local/article 60
18. See, e.g., U.S. DEP'T OF THE INTERIOR, CALIFORNIA'S CENTRAL VALLEY GROUNDWATER STUDY: A POWERFUL NEW TOOL TO ASSESS WATER RESOURCES IN CALIFORNIA'S
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are. other impacts from the unregulated withdrawal of water from the aquifer.
For instance, an article in the San Jose Mercuy News noted the San Joaquin
Valley land is subsiding because of overdrawing of water from the aquifer."
The state legislature passed California's SGMA in 2014 to initiate regulation of groundwater." SGMA mandates that local agencies overseeing critically
overdrafted groundwater basins, such as the San Joaquin Valley Aquifer, develop or coordinate plans to preserve groundwater.' If local agencies do not
assume responsibility for sensibly managing the groundwater, the Department
of Water Resources ("DWR") is authorized to do so. The authors will explore
(1) what SGMA requires of the plans, (2) who is developing the plans for the
Central Valley, (3) and what effects such plans will have on residential, agricultural, and commercial real estate when they are implemented.
II. Legal History of Water and Water Rights in California

II. LEGAL HISTORY OF WATER AND WATER RIGHTS IN CALIFORNIA
A comparative study of water regulation systems throughout the world recommended several desirable components for a sovereign's water regulation system.' While U.S. readers might expect that the sovereign in the United States
would be the federal government, in the case of water, states continue to have
strong sovereign powers.' The federal government exercises some regulatory
activities regarding water, but limits itself to interstate and international waterways." Hence, the states have primary control over water use and ownership.
CENTRAL VALLEY (Nov. 29, 2016), https//pubs.usgs.gov/fs/2009/3057/ (explaining that there has

been a dramatic decrease in groundwater in California's Central Valley since 1960); Dan Charles,
As Rais Soak Cahfonia, Fazners Test How To Store Water Undeigrownd, NAT'L PUB. RADIO,
Jan. 12, 2017, https://www.npr.org/sections/thesalt/2017/01/12/509179190 /as-rains-soak-california-farmers-test-how-to-store-water-underground ; Lisa M. Krieger, New study- Despite do'htreduchqg mns, centril Califomia conthmes to shd, SAN JOSE MERCURY NEWS, Feb. 9, 2017,
http://www.mercuivnews.com/2017/02/09/cent-al-california-continues-to-sink;
Ryan Sabalow,
Tensions, Threats as Califoina'sNew GroundwaterLaw Takes Shape, THE SACRAMENTO BEE,
Nov. 24, 2015, http://www.sacbee.com/news/state/california/water-and-drought/article45802360.
html.
19. Lisa M. Krieger, CaifoijaDiought:San.joaquin Valey Sinkingas uners Race to Tap
Aquifer, SAN JOSE MERCURY NEWS, Mar. 29, 2014, http://www.mercurynews.com/drought/ci
2 5 44 7 86
5 /california-drought-san-joaquin-valley-sinking-farmers-race.
20. Sustainable Groundwater Management Act of 2014, CAL. WATER CODE §10720 et seq.,
(West 2018) [hereinafter SGMAJ (the Sustainable Groundwater Management Act was a combi-

nation of three bills: Assemb. B. 1739, 2013-2014 Leg. (Cal. 2014); S.B. 1168, 2013-2014 Leg.
(Cal. 2014); and S.B. 1319, 2013-2014 Leg. (Cal. 2014)).
21.

See generdly CAL. DEP'T OF WATER RES., SUSTAINABLE GROUNDWATER MANAGE-

MENT (SGM), https://ca.water.usgs.gov/sustainable-groundwater-managemcnt/ (last visited Mar.
14, 2018).
22. See SALMAN M. A. SALMAN & DANIEL D. BRADLOW, THE WORLD BANK, REGULATORY
FRAMEWORKS FOR WATER RESOURCES MANAGEMENT: A COMPARATIVE STUDY (2006).

23. See U.S. CONsT. art. I, § 8, cl. 3. The federal government has authority to regulate interstate and international commerce, but not intrastate commerce. Water that is navigable and runs
interstate can easily be regulated by the federal government, but federal control over intrastate
waters is more limited. While groundwater may indeed be stored in an aquifer that crosses state
lines, the regulation of groundwater has traditionally been left to the states.
24. Id, see, e.g., 42 U.S.C. § 300f (2012). It should be admitted that there is indeed quite a
bit of federal regulation of water, even water that does not travel across state lines. For instance,
the Environmental Protection Agency maintains standards for levels of identified pollutants found
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California's water regulation system has some of the basic components of a
water management system, but it has only recently, with passage of SGMA, begun to regulate groundwater extraction.' California has a complicated water
rights and distribution system, as described by the University of California
Berkeley historian Norris Hundleyjr." Article X of the California Constitution
provides the framework for California's water regulatory system. First, it provides that the state has the right of eminent domain regarding water: it is not the
owner." Second, it limits water uses to those that are reasonable and beneficial
and forbids wasting water." Third, it provides for limited municipal rights to
tidelands." Finally, "appropriated" water uses are "public" and subject to state
regulation.'
California enacted a water code in 1943, which expanded the constitution's
basic provisions." Its divisions include state power over water (I); dams and
reservoirs regulations (III); wells, conduits, and streams (IV); flood control (V);
conservation of water resources (VI); quality (VII); water regulatory agencies (X
- XXI); and special provisions for specific areas." Because SGMA concerns
sustainable utilization of California's groundwater, it is now part of this Water
Code in Division VI.3
The state water system lies some water rights to land while other water rights
require permits for use, depending on such factors as: (1) when the water rights
were recognized; (2) the type of water such as percolating groundwater, subterranean streams, or surface water; (3) the legal theory identifying the water rights,
such as the riparian doctrine granting owners of land abutting a watercourse
right to use water; (4) judicial determination; or (5) definitions in California water statutes." Much of the legal water rights system is based on scientific
knowledge of the mid-19th century.' The authors advocate for an updated system based on current, proficient science and relying on experts such as climatologists, geologists, and ecologists.
Knowledge about the legal regulation of water use, especially prioritization
of desired uses, is also critically important. Now, the regulators of the San
Joaquin Aquifer must examine how to meet the state's sustainability mandate
regarding the three primary categories of use: (1) agricultural; (2) residential;

in water.
25. SeeJoshua Emerson Smith, Statc 7king GreaterControl Over Groundwater,THE SAN
DIEGO UNION-TRIBUNE, Apr. 30, 2016, http://www.sandiegouniontlibune.com/news/environ2
mentsdut-state-groundwater-regulations- 016apr30-htmlstory.htnl.
26. See generally NORRIs HUNDLEY, JR., Prelace to THE GREAT THIRST: CALIFORNIANS
AND WATER: A HISTORY (University of California Press 2001).
27. CAL. CONST. art. X, § 1.

Id. ar. X §2.
Id. art X S3.
30. Id. art. X 5.
28.
29.

31. Scegcncrally CAL. WATER CODE §§ 100-113 (West 2018).
32. Water Code, CAL. LEGIS. INFO., http://leginfo.legislature.ca.gov/faces/codesTOCSelecte
d.xhtml?tocCode=wat (last visited Mar. 18, 2018).
33. SGMA, supia note 20.
34. See generalI GARY W. SAWYERS, A PRIMER ON CALIFORNIA WATER RIGHTS 2-10,
http://aic.ucdavis.edu/events/outlook0.5/Sawver piimer.pdf (last visited Dec. 14, 2017).
35. See gencrailyJosephL. Sax, We Don'tDo Groundwater:A Morsel of CahforniaLegal
Histoiy, 6 U. DENv. WATER L. REv. 269, 270-73, 279 (2003).
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and (3) commercial. Regarding agriculture, in the past individuals who have
sufficient resources have been permitted to dig deeper wells.' However, those
days may be over, but much depends on the decisions the local planners make."
In residential areas, some subdivisions have already experienced rising and falling property values based on the depth of the aquifer directly under the land."
SGMA's mandates may call into question the accuracy of prior feasibility studies that supported the development of some subdivisions. In the commercial
arena, some industries in addition to agriculture have specific water needs and
desires, such as golf courses "needing" large amounts of generously watered sod
from groundwater. These too may be influenced by SGMA's mandates.'
Water law is designed to identify rights and provide access to a resource
that is required for human existence. About 97.5 percent of the water on earth
is saline, the vast majority of which is in the oceans.' The remaining 2.5 percent
of water is freshwater, which consists of groundwater (30%), glaciers and icecaps
(69%), and other freshwater sources such as lakes, rivers, swamps, and moisture
in the soil and atmosphere (1%).
California sells more agricultuial products (based on the total value of the
products) than any other state." Approximately five percent of the state is water.' Because of the limited availability of natural water and limited rainfall in
California, most agricultural land must be irrigated." To provide access for agricultural, industrial, human, and environmental uses, water is distributed
through complicated state regulatory systems.
Water, as it is in nature, differs from many other types of real and personal
property in that it constantly flows, and thus any "ownership" is not linked to a
specifically identifiable water, but rather is based on access to a quantity of water." Water can be defined in different ways, depending on its form and location: purchased bottled water is treated as chattel, whereas surface water in a

36. U.S. DEP'T OF THE INTERIOR, supra note 18; Charles, supranote 18. During the drought,
when state and federal water deliveries were significantly reduced, frlumers with dry wells dug
deeper wells. Id.
37. See general/v CAL. WATER CODE §§ 10920-10936, 12924 (West 2018).
38. See WATER §113; seegenelaL'VPerina, supra note 18, at 653-54 (describing the California history of local control and supports SGMA's continuation of local control based on differences in basins and local needs).
39. See CAL. WATER CODE §113; sce genciallyPerina, supla note 18, at 653-54.
40. U.S. DEP'T OF THE INTERIOR, THE WORLD'S WATER, https://water.usgs.gov/edu/earthwherewater.html (last visited August 14, 2017).
41. Id.
42. See NATIONAL AGRICULTURAL STATIsTIcs SERVICE, CENSUS STATE PROFILE:
CALIFORNIA (2016), https://www.nass.usda.gov/Quick Stats/AgOverview/statcOverview.php)
state-CALIFORNIA (last visited Jan. 29, 2018).
43. U.S. GEOLOGICAL SURVEY, How MUCH OF YOUR STATE is WET? https://water.usgs.
gov/cdu/wectstates.html (last visited Jan. 29, 2018).
44. See U. S. GEOLOGICAL SURVEY, CALIFORNIA WATER USE (2010), https://ca.water.usgs.
gov/wateruse/201 0-california-water-use.html.
45. Kuljit Singh, Unilateral Curtailment of Water Rights: Why the State Water Resource
Control Board is Overstepping Its.Juisdiction, 25 SAN JOAQUIN AGRIc. L. REV. 115, 122-23
(2016).
46. David B. Anderson, Water Rights as PropertyinTulare v. United States, 38 McGEORGE
L REv. 461, 471-72 (2007).
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river is defined by the riparian rights law." California's water law is also complicated because it includes historical remnants, such as "first in time, first in
right,"' English common law riparian rights," and a regulatory scheme, first
effectively adopted in 1914, which imposes a permitting process on surface water rights.5 The legally codified artificial distinction between surface and
groundwater makes it more difficult to enforce a scientific approach to water
rights."
A. SURFACE WATER AND SURFACE WATER RIGHTS

"[Slurface water includes undertlow of streams, underground streams, and
any other subsurface flow that is identified with a defined bed, bank or channel."" The California Supreme Court defines surface water as: "Iwlater diffused
over the surface of land, or contained in depressions therein, and resulting from
rain, snow, or which rises to the surface in springs."" There are four types of
surface water rights, all of which can be intermixed and difficult to separate: (1)
riparian; (2) pre-1914 appropriative; (3) post-1914 appropriative; and (4) prescriptive.'
1. Riparian Rights
Riparian rights arise where real property abuts a water source (typically a
river or stream)." The concept of riparian rights is an offshoot of the law of
trespass and defines what rights accompany real property ownership.5 Historically, riparian rights have been more senior than appropriative rights and could

47. Id. at 476-79; see generaly Marc Reisner, CADILLAC DESERT: THE AMERICAN WEST
AND iTS DISAPPEARING WATER, Revised Edition (1993) (chronicling the development of water
law in the west, with a focus on California's water law); Keys v. Romley, 412 P.2d 529, 531 (Cal.
1966); Everett v. Davis, 115 P.2d 821, 823 (Cal. 1941); San Gabriel Valley Country Club v. Los
Angeles Cty., 188 P. 554, 556 (Cal. 1920) ("It should I I be observed at the outset that the present
case is not concerned with surface waters. Such waters in the legal sense are those which fall on
the land by precipitation from the skies or arise in springs and spread over the surface of the
ground without being collected into a definite body.").
48. Roderick E. Walston, Cahloia Water Law: Histoical Onirns to the Present, 29

WHITTIER L. REv. 765, 768-69 (2008).
49. Id. at 766-67.
50. Id. at 771-72.
51.

Sax, supra note 35, at 270-71; Perina, supra note 17, at 652; RoMuALDO P. ECLAVEA ET

AL, CAL.JUR. 3D WATER

§ 46

CLASSIFICATION OF WATERS (2017).

52. SAWYERS, supra note 34, at 1.
53. Keys, 412 P.2d at 531; see also San Gabriel Vdley Country Club, 188 P. at
556 ("Such waters in the legal sense are those which fall on the land by precipitation from the
skies or arise in springs and spread over the surface of the ground without being collected into a
definite body."); see also Everett, 115 P.2d at 823 ("Surface waters are those falling upon, arising
from, and naturally spreading over lands produced by rainfall, melting snow, or springs.").
54. See Pleasant Valley Canal Co. v. Borror, 61 Cal. App. 4th 742, 751-54 (Cal. Ct. App.
1998); Singh, supra note 45, at 117-18; see Walston, supra note 48, at 765; STATE WATER RES.
CONTROL BD, THE WATER RIGHTS PROCESS, https://wwvw.waterboards.ca.gov/waterrights/
board-info/water rights process.shtml (last visited Feb. 2, 2018).
55. Lux v. Haggin, 10 P. 674, 749 (Cal. 1886) (explaining that riparian rights evolve from the
state's adoption of English common law within which such rights are recognized); BARTKIEWICZ
ET AL., A SUMMARY OF THE CALIFORNIA LAW OF SURFACE WATER AND GROUNDWATER

RIGHTS, 1-2 (2006), https://www.co.sutter.ca.us/pdf/pw/wr/gmp/WaterRightsSunimary.pdf.
56. Anderson, supra note 46, at 480; see Walston, supma note 48, at 768; GOVERNOR'S
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not be lost by nonuse or waste." California voters, concerned about the water
waste (and non-use) that could occur from the unlimited priority of riparian
rights holders, adopted a constitutional amendment to limit riparian rights holders' rights to reasonable and beneficial uses." Under California law (and based
on English common law), riparian rights apply only to the parcel that currently
abuts the stream, so that if the parcel is divided, only the part of the parcel
abutting the stream is entitled to riparian rights." Once a parcel loses those
rights, they cannot be recovered (unless specified in the deed)." Riparian rights
owners must exercise their rights in a way that is consistent with the rights of
other riparian rights holders, because no riparian rights holder has priority over
another."

2. Pre-1914 Appropriative Rights
Appropriative water rights are based on water captured and used or sold
outside the land from which it is produced." Prior to 1914, water taken from
non-riparian land could be diverted without a permit because there was no permitting system in place-this has been summarized as the first in time, first in
right basis to claim water rights.' Some water diverters attempted to preserve
their rights by posting a notice of the diversion and actually diverting the water."

3. Post-1914 Appropriative Rights
Beginning in 1914, the Division of Water Resources (predecessor to the
State Water Resources Control Board ("SWRCB")) required permits for water
diversion and water storage. To receive the permit, the applicant had to prove,

COMMISSION To REVIEW CALIFORNIA WATER RiGT-rs LAw, GOvERNOR'S COMMISSION TO
REVIEW CALIFORNIA WATER RIGHTS LAW: FINAL REPORT 6 (1978).

57. Millview Cty. Water Dist. v. State Water Res. Control Bd., 177 Cal. Rptr. 3d 735, 74244 (Cal. CL App. 2014).
58. CAL. CONST. art. X § 2 (fonnerly Art XIV § 3, as adopted November 6, 1928, amended
November 5, 1974); Tulare Irrigation Dist v. Lindsay-Strathmore Irrigation Dist., 45 P.2d 972,
985 (Cal. 1935).
59.

STATE WATER RES. CONTROL BD.,

boards.ca.gov/water-ights/boardinfo/water
60.

See STATE WATER

THE

WATER RIGHTS PROCESS, https://www.water-

rights-process.shtml (last visited Mar. 19, 2018).

RES. CONTROL BD., WATER RIGHTS: FREQUENTLY ASKED

QUESTIONS, https://www.waterboards.ca.gov/wate-ights/boardinfo/faqs.html (last visited Mar.
19, 2018).
61. Fall River Valley Irrigation Dist. v. ML Shasta Power Corp., 259 P. 444, 448 (Cal.
1927); Herminghaus v. S. Cal. Edison Co., 252 P. 607, 613 (Cal. 1926); Vernon Irrigation Co. v.
City of Los Angeles, 39 P. 762, 764 (Cal. 1895); see genend/rJohn B. Clayberg, The Genesis
and Development of the Law of Wates in the Far West, 1(2) MICH. L. REV. 91, 91 (1902) (explanation of the development of early riparian rights).
62. City of Pasadena v. City of Alhambra, 207 P.2d 22, 28 (Cal. 1949).
63. See CAL. WATER CODE § 1225 (West 2018); People v. Shirokow, 605 P.2d 859, 864
(Cal. 1980); Irwin v. Phillips, 5 Cal. 140, 146-47 (1855); GOVERNOR'S COMMISSION TO REVIEW
CALIFORNIA WATER RIGHTS LAw, GOVERNOR'S COMMISSION TO REVIEW CALIFORNIA WATER

RIGHTS LAW: FINAL REPORT 7 (1978); Russell R. Kletzing, Presenpjoive Waler Rikhts in Calilornia: Is Application a Prerequisite, 39 CALIF. L. REV. 369, 374 (1951).
64. See Singh, supra note 45, at 119; STATE WATER REs. CONTROL BOARD, THE WATER
RIGHTS PROcESs, https://www.waterboards.ca.gov/wateriights/boardinfo/water

rightsprocess.

shtml.
65. See Tulare Water Co. v. State Water Comm'n, 202 P. 874, 875 (Cal. 1921); see CAL.
WATER CODE § 1250 et seq. (West 2018); see CAL. WATER CODE § 150 ct seq. (West 2018);
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through a public process, a beneficial use and the availability of unappropriated
water.' In the 1943 amendment to the Water Code, the California legislature
authorized forfeiture of unused, unappropriated water.7 Appropriator's rights
were given more support with the constitutional amendment mandating that all
68
water users put their water to reasonable and beneficial uses.
4. Prescriptive Rights
Prescriptive rights are created through open, notorious, continuous, and
adverse use for five years." The use must be adverse to that of another water
user.7 The SWRCB is not required to recognize prescriptive rights; thus prescriptive rights holders must rely on a Water Board proceeding or a court deci1

sion to confirm their rights.7 Prescriptive rights cannot be created against up7
stream water users in California. 1
B. GROUNDWATER AND GROUNDWATER RIGHTS

Prior to SGMA, there was no statewide regulatory scheme to manage
groundwater rights-the regulatory scheme specifically applied only to surface
water." Court decisions rather than regulations confirmed groundwater rights."
This distinction between groundwater and surface rights began with the court
decision in Katz v. Walkinshaw, in which the California Supreme Court estab0
Generally, counties did not
lished rules for determining groundwater rights.

regulate this groundwater on the local level, except for limited regulation of
drilling standards and water quality." More recently, some counties have started
to develop local groundwater management plans under their police powers."
SGMA will put at least some of these county regulations on hold, to the extent
they may conflict with the process outlined by SGMA regulations." Until
SGMA is fully operational, and until agencies have adopted or approved GSPs,
the judiciary controls access to water. In 1903, the California Supreme Court
Kletzing, supra note 63, at 370.
66. Sec hwin, 5 Cal. at 140 (cxplicitly acknowledging that appropriative water rights were
superior rights); CAL. WATER CODE § 1240 (West 2018); see gencialy Clayberg, supra note 61;
Wells Hutchins, California Ground Water: Legal Problems, 45 CALIF. L. REv. 688 (1957).
67. WATER § 1011(a) (amended 1999) (revision occurred because of the California courts'
consistent recognition of riparian holders right to any use, not just beneficial use, having priority
over appropriative rights); Hutchins, supra note 66, at 690.
68. Hutchins, supra note 66, at 689.
69. See, e.g., Smith v. Hawkins, 42 P. 453, 454 (Cal. 1895).
70. Yankee Jim's Union Water Co. v. Crary, 25 Cal. 504, 509 (1864); Hutchins, supra note

66, at 690.
71. CAL. WATER CODE § 746 (West 2018); Shirokow, 605 P.2d at 873.
72. Hutchins, supra note 66, at 690.
73. WATER § 1200 ("Whenever the terms stream, lake or other body of water, or water occurs in relation to applications to appropriate water or permits or licenses issued pursuant to such
applications, such term refers only to surface water, and to subterranean streams flowing through
known and definite channels.").
74. See STATE WATER RES. CONTROL BD., THE WATER RIGHTS PROCESS, https://www. waterboards.ca.gov/waterrights/board_info/water rights process.shimnl (last visited Mar. 23, 2018).
75. 141 Cal. 116, 117, 134-37 (1903).
76. SAWYERS, supra note 34, at 4.
77. See id.
78. See, e.g., WATER § 10723.2.
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in Katz ruled that absolute ownership of land defined under the common law,
from the "center of the earth" to the "upper reaches of the atmosphere" was
unrealistic and inappropriate for arid land." This decision resulted in the development of three categories of groundwater rights: (1) overlying rights; (2) appropriative rights; and (3) prescriptive rights."
1. Overlying Rights
Overlying rights are the rights of a landowner to access a reasonable amount
of water underneath the land of that owner." The establishment of the reasonable amount requirement provided that each owner whose land overlaid underground water had equivalent access to that water, making overlying landowners'
rights similar to riparian rights.

2

Thus, holders of overlying rights have rights as

long as their water use is reasonable and beneficial.' The drought has created
significant problems for this type of right to groundwater due to landowners
pumping deeper and more frequently." These rights apply to any reasonable,
beneficial use of the water.' Overlying rights holders have priority over appropriative rights holders, but they are subject to any claims by prescriptive rights
holders who have fulfilled the necessary conditions.' Apparently, no approval
by the state regulatory agency is required."
2. Appropriative Rights
Appropriative rights holders are landowners or individuals who: (1) use water, but do not have land overlying the water used; or (2) have overlying land,
but use the water for other, non-overlying land.' Courts permit appropriative

79. Katz, 141 Cal. at 122; see also United States v. Causby, 328 U.S. 256, 260-61 (1946)
(rejecting the common law land ownership doctrine of ownership from the center of the carth to
the upper reaches of the atmosphere).
80. SAWYERS, supra note 34, at 5-6.
81. Wesley A. Miliband, Regzdatig Groundwaterin California: Will GrounduaterSustainabilityAgencies Change die Landscape? 45 ENVTL. L. REP. NEWS & ANALYsIs 11104, 11105

(2015).
82. City of Pasadena, 207 P.2d at 28; Peabody v. City of Vallejo, 40 P.2d 486, 492 (Cal.
1935); Hutchins, supra note 66, at 689.
83. Katz, 141 Cal. at 134.
84.

See, c.g., Ryan Sabalow et al., FarnersSay, 'No apologies,'As WellDllingHits Record

Levels h Sanjoaquin Valley THE SACRAMENTO BEE (Sep. 25 2016, 4:00 AM), http://www.sacbee.comi/news/state/california/water-and-drought/article103987631.htiml; Matt Richtel, Cahfornia FarersDig Deeper /br Water, Sipping 7Their Neighbors Dr, THE N.Y. TIMEs (lune 5,
2015), https://www.nytimes.com/2015/06/07/business/energv-environment/california-farmers-dig

-deeper-for-water-sipping-their-neighbors-diy.html; Bettina Boxall, Overpumping of Central ValIcy groundwatercreatinga es7is, experts say, L.A. TIMEs (March 10, 2015), http://www.latimes.
com/local/california/la-me-groundwatcr-20150318-story.htinl.
85. See STATE WATER RES. CONTROL BD., THE WATER RIGHTS PROCESS, https://www.waterboards.ca.gov/waterrights/board info/water-rights-process.shtml (last visited Mar. 23, 2018).
86. City ofPasadena, 207 P.2d at 28-29.
87. Millview Cy. WatcrD:st, 229 Cal. App. 4th at 907; see Gabrielle Kavounas, California's
Curse:PeipetualDroughtandPersistentLandDevelopmnen4
53 SAN DIEGo L. REv. 1055, 1066

(2016); see also Kletzing, supra note 63, at 369-70.
88.

Millview County WaterDist, 229 Cal. App. 4th at 888.
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rights uses of surplus water by an owner of overlying land." Courts further define surplus water as water that is more than the overlying landowner needs, as
long as it does not cause an overdraft condition." Uses of this surplus water can
be public or private, as long as the use is reasonable and beneficial.9
3. Prescriptive Rights
Prescriptive rights are rights that are created when there is an overdraft condition, which occurs when the water user is taking water that is not surplus." An
application need not be filed in order to establish prescriptive rights under the
Water Code.1 Courts define an overdraft condition as an annual withdrawal of
more water than is available so that the basin's water level gradually decreases."
No new appropriative rights can be created during an overdraft condition.
However, if an appropriator continues to pump beyond the safe yield of water
and does so for five years in conflict with the rights of other holders, then the
appropriator is rewarded with prescriptive rights to that water." If, however, the
basin comes out of the overdraft condition before the appropriator completes
the five years of withdrawal, the prescriptive rights do not attach." A court proceeding is nornally necessary to confirm prescriptive rights." These rights cannot exist against the interests of the state, public agencies, or public utilities."
4. Adjudicated Water Rights
Adjudicated water rights occur when either the state Water Board or the
courts are compelled to resolve disputes among competing water right holders." These decisions clarify the nature and extent of the rights, including the
amount of water each right holder is permitted to extract."' Sometimes, in the

89.

Hutchins, supra note 66, at 690.

90. See id. at 690-91.
91.

Wright v. Goleta Water Dist., 174 Cal. App. 3d 74, 89 (1985); Peabody, 40 P.2d at 493-

94.
92. Ctv of Pasadena, 207 P.2d at 28-29; Moore v. Cal. Or. Power Co., 140 P.2d 798, 80407 (Cal. 1943); Seneca Consol. Gold Mines Co. v. Great W. Power Co., 287 P. 93, 95, 97 (Cal.
1930) (finding that prescriptive right to store existed in priority over riparian rights holders in the
lower river); Miliband, supranote 81, at 11105.
93. See Kletzing, supra note 63, at 369-37. Some commentators argue that prescriptive water
rights cannot be created after the enactment of the 1913 Water Code section 1225, which states,
"No right to appropriate or use water subject to appropriation shall be initiated or acquired except
upon compliance with the provisions of this division." Id. Courts in California and other western
states have been divided as to whether a permit is required to create prescriptive rights. Id.
94. SAWYERS, supra note 34, at 6.
95. Hutchins, supra note 66, at 690 (noting that users of non-surplus overlying water, when
such use is open, notorious, and for live years, would create a prescriptive right in that water).
96. E. Clemens Horst Co. v. Tarr Mining Co., 163 P. 492, 494-95 (Cal. 1917); Kletzing,
supra note 63, at 376.
97. Hutchins, supmw note 66, at 690-91 (discussing that, as long as there is a surplus, the water
use is approprative rather than prescriptive, and thus the surplus would stop the creation of prescriptive water rights).
98. Id. at 688 (noting that since the presciptive iight is not recorded, one claiming such right
must demonstrate that it has fulfilled the requirements).
99. Shirokow, 605 P.2d at 865 (Cal. 1980); BARTKIEWNICZ ET AL., supra note 55, at 3.
100. SAWYERS, supra note 34, at 9.

101.

See id. at 5.
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interest of equitably distributing water rights, a court may act inconsistently with
the priority rules of water law and may maintain continued jurisdiction over
water use in a particular dispute."'
C. CORE PRINCIPLES RELATED TO WATER USE IN CALIFORNIA
Article X, section 2 of the California Constitution requires all water be put
to reasonable and beneficial uses.o' California's Water Code section 275 gives
administrative agencies the power to take all necessary actions to prevent waste,
unreasonable use, unreasonable methods of use, or unreasonable methods of
diversion of water.'
A second core principle is that no one "owns" water; instead, they own water rights." 5 The State holds legal title to water, but does so as part of a public
trust to manage water for the benefit of the public." Those benefits include
economic, recreational, aesthetic, and environmental uses.'17 This is embodied
in the Public Trust Doctrine." In 1983, the California Supreme Court held
that the State was a trustee of water to be held for navigation, fishing, recreation,
ecology, and aesthetics; no one could appropriate water harmful to those interests."" The State could also reconsider allocation decisions."o
D. WATER CONTRACTS, DISTRICTS AND MUNICIPAL WATER COMPANIES
An individual or entity other than the water right holder can hold the water
subject to those rights."' For example, some water is held and delivered by
district or mutual water companies."' The right to receive the water is separate
from the water rights that permit diversion of the water in the first place."'
Those who deliver the water may have legal rights in the water they deliver, or
they may have contract rights to the water."' Water delivered through the Central Valley Project, for example, is "owned" by the United States and the recipients contract with the United States for water.'" With mutual companies, the
right to receive water is based on the stock owned in the mutual company and
is separate from the land to which the water is delivered."6

102.
103.

Id. at 7-8..
CAL. CONST. art. X, § 2.

104.

See BARTKIEWICZ

105.
Co. v.
106.
107.
108.
109.

ET AL., supra note

55, at 1.

Copeland v. Fairview Land & Water Co., 131 P. 119, 121 (Cal. 1913); Stanislaus Water
Bachman, 93 P. 858, 862 (Cal. 1908); sce also Miliband, supra note 81, at 11105.
SAWYERS, supranote 34, at 10-11.
Id. at 10.
Id.
Nat'l Audubon Soc'y v. Super. CL, 658 P.2d 709, 719, 721 (Cal. 1983).

110. Id. at 728.
111. See SAWYERS, supra note 34, at 10-11.
112. Id. at 11.
113. Id.
114. Id.
115. Id.
116. Id.at11-12.
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E. ADJUDICATION OF WATER RIGHTS
The current SWRCB was established in 1967.17 It is responsible for administering the Water Code."' In June 2015, SWRCB issued curtailment letters to the West Side Irrigation District, Central Delta Water Agency, South
Delta Water Agency, and Woods Irrigation Company. "" The letters, tided
"Notice of Unavailability of Water and Need for Immediate Curtailment," informed the recipients that they must immediately cease exercising their pre1914 appropriative and/or permit license rights." The plaintiffs filed an ex
parte application for a stay or temporary restraining order against the SWRCB's
action." Superior Court Judge Chang ruled that absent a stay, the plaintiffs
would suffer irreparable harm to their crops." judge Chang ruled that the orders violated the due process rights of the plaintiffs." The SWRCB argued that
the letters were advisory rather than mandatory, but the Court concluded the
letters were coercive.m Based on that ruling, the SWRCB withdrew the curtailment letters it had sent statewide."
F. CALIFORNIA'S WATER DELIVERY SYSTEM

California's water woes are a result of its natural climate. California is located in a geographic area where it rains or snows approximately four months
each year, between late fall and early spring.'" Northern California has sufficient
rain and snow as an extension of the northwestern United States.' Central and
Southern California are located in the deserts of the arid and semi-arid Southwest'" California satisfies its annual water needs through a series of complex
water delivery systems so Californians can have access to water where they desire.'" The federal government constructed these systems through the Bureau
of Reclamation and the Army Corps of Engineers, in conjunction with the state
government acting through its Central Valley Water Project and the State Water
Project.' This water distribution system required building multiple lakes to

117. See Cal. State Water Res. Control Bd., Porter-Cologne Water Quality ControlAct, at i
(2018), http://www.waterboards.ca.gov/lawsregulations/docs/portercologne.pdf.
118.

CAL. WATER CODE § 174 (West 2018).

119. See W. Side Irrigation Dist v. Cal. State Water Res. Bd., No. 34-2015-80002121, 45
ELR 20147, at *1 (Cal. App. Dep't Super. CL Aug. 3, 2015); see also, Singh supa note 45, at
116.
120. W Side InationDist., 45 ELR 20147, at *1-2.
121.

Id. at *1.

122. W. Side Irrigation Dist. v. Cal. State Water Res. Bd., No. 34-2015-80002121, at *2 (Cal.
App. Dep't Super. CL. July 10, 2015).
123.
124.
125.

W Side IrnrationDist., 45 ELR 20147, at *3.
Id.at*2-4.
David Smith, CahTornia Water Board Rescinds Water Curtailment Language, THE

SisKiYou DAILY Niws (July 20, 2015, 10:09 AM), http://www.siskiyoudailv.com/article/20150
720/NEWS/150729982.
126. B. LYNN INGRAM & FRANcES MAIAMUD-ROAM, THE WEST WITHOUT WATER 17
(2013).
127. Id.at16.
128. Id.
129. Id. at 8.
130. See Roderick E. Walston, Califomia Water Law: HistoricalOnpns to the Present, 29
WHITIER L. REv. 765, 765, 783-84 (2008).
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store water and multiple canals and pumping systems to transport the water
throughout the state.'' Municipalities, irrigation districts, and private companies
contract to receive water deliveries through this system.'
Some communities also tap into natural underground waters, or underground aquifers.'" These aquifers contain water that has accumulated below
ground for thousands of years.'" During droughts, the aquifers are the primary
source of water.' As a result, users have drained aquifers-some to the point
of overdraft." This overdrafting causes, among other things, land subsidence
and seawater intrusion."'
The lack of water most of the year results in a water rights system based on
riparian rights (those with land adjacent to a waterway have the right to access
water) and appropriative rights (right to divert water subject to the rights of riparian rights holders).'" Riparian rights holders do not need permits, licenses,
or government approval to take water that would naturally flow by the land."'
The rights of appropriative rights holders were initially created based on "first
come, first served," for access to water.'" To assert those rights, the appropriator would file a claim and post a notice"' which resulted in numerous legal conflicts."' The California legislature adopted the Water Commission Act of 1914
to establish more order in the appropriative use of surface water. " The act
established permitting requirements for access to surface water and was administered by what is now known as the Water Board."' These post-1914 rights are
junior to riparian rights holders."'
Groundwater has not traditionally been subject to the same restrictions as
surface water."' The Water Board's permitting process did not require permits
for overlying landowners who extracted percolating groundwater for beneficial
use."' Because the Water Board did not regulate groundwater, groundwater
basins in the Central Valley have become critically overdrafted, primarily
through a combination of the drought and its attendant reduction in the amount

131.
132.

Id. at 783-84.
See id. at 783.

133.
134.

INGRAM & MALAMUD-ROAM, supma note 126, at 45.

Id.
135. See, c.g., id.
136. Id.
137. CAL. DEP'T OF WATER REs., Ciicay' Overdafted BasiHs, https://www.watei.ca.gov/
Programs/Groundwater-Management/Bulletin-118/Critically-Overdrafted-Basins
(last visited
Feb. 27, 2018).
138. Cal. State Water Res. Control Bd., The Watcr Rig;hts Process, CAL. ENvTL. PROT. AGENCY, https://www.waterboards.ca.gov/wate-ights/boardinfo/watcr_rightsprocess.shltl
(last
visited Feb. 27, 2018).

139.
140.

Id.

Id.

Id.
142. Id.
143. Id.
141.

144.
145.

Cal. State Water Res. Control Bd., supra note 138.
Id.

146. Id.
147. Id.
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of surface water deliveries.'"

Ill. SGMA's BACKGROUND AND PROVISIONS
In 1943, the California legislature passed the Porter-Cologne Water Quality
Control Act, more commonly known as the Water Code."' The legislature's
purposes behind the Act were to facilitate the efficient use of water and to encourage transfer of water and water rights where such transfer is "consistent with
the public welfare of the place of export and the place of import""" In 2015,
the legislature amended the statute to add language consistent with the Sustainable Groundwater Management Act ("SGMA"), by adding the following language:
lilt is the policy of the state that groundwater resources be managed sustainably for long-term reliability and multiple economic, social, and environmental benefits for current and future beneficial uses. Sustainable groundwater management is best achieved locally through the development, implementtation, and updating of plans and programs based on the best available science.
Water Code section 10750 et seq., effective in 2001, permitted agencies to
develop groundwater management plans. 5 The statute required public hearings and, if fifty percent or more of the landowners in the plan area object, the
plan could not be implemented.' However, the statute did not require communities to develop groundwater management plans." A relatively small percentage of communities adopted groundwater management plans under the section.'`
InJanuary, 2014, California GovernorJerry Brown declared a drought state
of emergency.'" In that proclamation, the Governor directed state agencies to
educate citizens about the drought and water conservation. He also urged local
communities to implement their contingency plans for water emergencies, requested that state agencies implement water reduction plans, and requested that
the Water Board: (1) expedite its processing of water transfers and its funding
for water supply enhancement; (2) notify certain water rights holders that their
rights could be curtailed; (3) modify requirements for water releases from storage; (4) evaluate groundwater levels; and (5) monitor land subsidence and other
effects of overdrafting.'" This proclamation provided specific directives to the

148.
149.
150.
151.
152.
153.
154.
14 Reg.
155.

See INGRAM & MALAMUD-ROAM, supra note 126, at 8, 45.
CAL. WATER CODE § I (West 2018).
Id. § 109(a).
Id. 113
Id. § 10750(a).
2
Id. §§ 10753.5(a), 10753.6(c)(1)-( ).
ON
NAT. RES. AND WATER, S.B. 1168 B. ANALYsis, 2013S.
COMM.
PAVLEY,
SEN. FRAN
Sess., at 2 (Cal. 2014).
See id. (noting that plans were adopted by only 149 of California's 482 municipalities).

156.

Governor Brown Declares DroughtState ofEmergency, OFF. OF GOVERNOR EDMUND

2
G. BROWNJR., (Jan. 17, 2014), https://www.gov.ca.gov/ 014/01/17/newsl8368/.

157. Id.
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Departments of Water Resources, Fish & Wildlife, and Forestry & Fire Protection.'"
In April 2014, Senator Fran Pavley, Chair of the Senate Committee on
Natural Resources and Water, introduced Senate Bill 1168, the Sustainable
Groundwater Management Act.' Senator Pavley argued that now was the time
to develop a state-wide groundwater management policy because there were different entities throughout the state managing groundwater. In January of that
year, the Governor released his California Water Action Plan, which in part
focused on the importance of groundwater.'"
A. SGMA REQUIREMENTS

California's most recent drought precipitated SGMA's passage." SGMA's
purpose was to integrate the management of surface and underground water in
California." Failure to fully integrate water management in the past has resulted
in excess groundwater extraction, wells that have run dry, and a reduction in
water quality, among other things.'" Excessive groundwater extraction is a primary cause of land subsidence."
The first priority under SGMA is critically overdrafted basins." Under
SGMA, "[al basin is subject to critical overdraft when continuation of present
water management practices would probably result in significant adverse overdraft-related environmental, social, or economic impacts."'" The San Joaquin
Valley Aquifer is classified as critically overdrafted." SGMA encourages local
communities to create groundwater management agencies to develop plans to
manage and store groundwater based on the needs of their local communities."
However, if a local community does not propose a plan and submit it to the
DWR by January 31, 2020, then the state is to develop the plan for that community.' SGMA also identifies the critically overdrawn basins requiring special
water management strategies.' In the Central Valley, those include Merced,
Chowchilla, Madera, Delta-Mendota, Kings, Westside, Kaweah, Tulare Lake,

158.

Id.

159. See S.B. 1168 B. ANALYSIS, supra note 154, at 4.
160. Id. at 1-4.
161. Micah Green, Rough Waters: Assessing the Ifth Amendment Implications of Caibrnia's Sustainable GroundwaterManagement Act, 47 U. PAc. L. REv 25, 25-26 (2015).

162.
163.
164.

S.B. 1168, 2013-2014, Reg. Sess. § 1(a)(1) (Cal. 2014).
Id. § 1(a)(3).
Id.

165. The statute even categorizes the basins as high priority through very low priority. CAL.
WATER CODE §§10 7 2 0. 7 (a)(1), 10722.4(a). Although the primary focus is the critically overdrafted basins, Groundwater Sustainability Agencies ("GSAs") can be formed for other basins.
A number of the basins listed on the SGMA Portal are not critically overdrafted. See Al/Posted
GSA Notices, CAL. DEP'T OF WATER RESOURCES, http://sgma.water.ca.gov/portal/gsa/Ill (last visited Feb. 27, 2018); see iniaAppendix C.
166. Critically Overdrafled Basins, supna note 137. See Appendix A for a map and list of

critically overdrafted basins.
167. See infra Appendix A.
168. See S.B. 1168§ (a)(1), (3).
169. CAL. WATER CODE § 10735.2(a)(2)-(3) (West 2018).
170. Id. § 10720.7.
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Tule, and Kern County.' Fresno County has created a workgroup to assist the
County Board of Supervisors in complying with the requirements of SGMA."'
This group has been meeting since April 2015, and its agenda may be useful
for examining relevant research.' According to the group, Fresno County overlies five groundwater subbasins, nearly all of which are in the critically overdrafted status, including Kings, Westside, Madera, Pleasant Valley, and DeltaMendota."' In order to adopt a Groundwater Sustainability Plan under SGMA,
the county will be required to coordinate among more than fifty stakeholders."'
SGMA promotes sustainable groundwater plan development by local agencies."' For those agencies to begin their work, the first task is to review existing
water rights to detenrine if they were created under statutes, such as the Water
Code, or if the rights were created by court order, management, or decree."'
SGMA requires notice to local agencies, cities, counties, schools, and military
installations, among other entities, prior to legislative action that adopts or significantly amends a general plan."'
The California Department of Water Resources ("DWR") has proposed
two sets of SGMA regulations to aid local agencies in developing water sustainability management plans."' The second set of regulations was open for public
comment until March 25, 2016. According to David Guttierrez, Sustainable
Groundwater Management Program Director for the Department of Water Resources, the regulations require each local agency to follow a process in adopting
the regulations instead of attempting to mandate universal requirements for the
sustainable water management plans." Guttierrez explained that the draft regulations had to be flexible because local agencies have diverse basins and management styles."' Additionally, he explained that flexibility was important because although the plans spanned twenty years into the future, the DWR is
taking a longer view of fifty years into the future, and that new information and
new circumstances could require modification of the plans."'
Among other requirements, the DWR expects water budgets to guide development of the water sustainability management plans, even while acknowledging that water budgets are difficult to develop and implement.'" The plans

171. See rnh Appendix A.
172. Sustainable Groundwater Management Act; COUNTY OF FRESNO: ANNOUNCEMENTS
(Sept. 14, 2017), http://www.co.fresno.ca.us/Home/Conponents/News/News/222/1556.
173. Id.
174. Id.
175. 2016 Gencial Plan Annual Progress Report, COUNTY OF FRESNO (Mar. 2017),
http://www.co.fresno.ca.us/hone/showdocuncnt'id 19253.
176. CAL. WATER CODE S 113 (West 2018).
177. CAL. Gov'T CODE § 65350.5 (a)-(c) (West 2018).
2
178. Id. § 6535 (a).
An Overview ofthe Drafi GroundwaterSustainabityPlan and
Implementation:
SGMA
179.
Ahernatives Regulation, MAVEN'S NOTEBOOK (Feb. 24, 2016), http://mavensnotebook.com/20
16/02/24/sgma-inplementation-an-overview-of-the-drail-grounlwate-susainabilit-plan-and-ternafives-regulation/.

180.

Id.

181.
18 2.

Id.
Id.

183.

Id.
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will be evaluated by the DWR based on standards related to "undesirable results" and "measurable objectives" in the management of each basin." Each
plan must also include contingency plans for emergencies.". Ideally, the local
agencies will develop thoughtful contingency plans prior to facing an actual
emergency."* Finally, collection and exchange of data between the DWR and
Groundwater Sustainability Agencies ("GSAs") are key components of the regulations."
Under SGMA, there are three key entities: (1) the DWR, which passes the
regulations that implement SGMA and reviews plans submitted by local GSAs;
(2) local GSAs; and (3) the State Water Resources Control Board ("SWRCB"),
which enforces the plans.' One of the preliminary requirements is that local
agencies coordinate when there are several agencies developing a GSP for one
basin or when there are several agencies developing plans for multiple basins
within a local area.'" Section 10726.2 establishes the powers of the GSAs.'"
Local agencies must either follow or be consistent with DWR's Best Management Practices for GSP development..
Most governmental regulatory schemes in the United States are subject to
limitations, and SGMA is no exception. For example, under SGMA, GSAs
may not require domestic well users to install meters on their wells." However,
GSAs do have authority to "charge fees, conduct investigations, register wells,
require reporting, and take other actions to sustainably manage the basin."..
B. PROGRESS UNDER SGMA

The DWR has currently identified 431 groundwater basins: twenty-four of
which are further subdivided into a total of 108 subbasins. This creates 515
distinct groundwater systems in the state.' California Water Code section
10721(n) says that local public agencies, such as those with water supply, water

184.
185.

Id.

186.
187.
188.
189.
190.

Id.
Id.
Id.

191.

SGMA Implcrnentation, supranote 179. See Section III.D. for a discussion of DWR's

SGMA Impkmentation, supranote 179.

CAL. WATER CODE § 10727.6.

Id. § 10726.2.

Best Management Practices.
192. Domestic Well Users and the Sustamnabk Groundwater Management Aet (SGMA), CAL.
DEP'T OF WATER REs. (Mar. 2016), http://www.water.ca.gov/groundwater/sgm/pdfs/DomesticWellUsersBrochure.pdf.

193.

Id.

194. WATER EDUc. FOUND., THE 2014 SUSTAINABLE GROUNDWATER MANAGEMENT ACr:
A HANDBOOK TO UNDERSTANDING AND IMPLEMENTING THE LAw (2015), http://www.wa-

tercducation.org/sites/inain/files/file-attaclunents/groundwatermanagementhandbook.pdf.

The

DWR also noted that "[m]any of the subbasin boundaries were developed or modified with public input, but little physical data. Because they should not be considered precise boundaries, a
detailed local study should determine whether any specific area lies within a groundwater basin
boundary." FinalExistingInformation and Data Gaps for Natwral Resowrces in die SCAG Rcgion, S. CAL. Ass'N OF Gov'rs (April 2014), http://sustain.scag.ca.gov/Sustainability%20Portal%
20Document%20Library/SCAG%20Inventory%20Natural%20Resources%20GIS%2ODatabase

s.pdf.
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management, or land use responsibilities, can form GSAs." Under SGMA, the
deadline for formation of GSAs for critically overdrafted basins was June 30,
2017.'" June 30th was also the deadline for agencies claiming overlapping jurisdiction to try and resolve the conflict themselves.' SWRCB may intervene if
the GSAs cannot reach an agreement'" Additionally, the legislature and governor can act to create agencies.'" As ofJanuary 8, 2018, 266 unique local agencies filed applications with the DWR under SGMA, and GSAs were formed for
141 basins.' Information about the GSAs for critically overdrafted basins is
summarized in Appendix C. Critically overdrafted basins must achieve sustainability by January 31, 2040."' The authors will discuss one particular overdrafted basin in this Article.
C. THE NORTH KINGS GROUNDWATER SJSTAINABILITY AGENCY
("NORTH KINGS GSA")
The North Kings Subbasin is one of the critically overdrafted basins in Cal-

ifornia." The North Kings GSA covers approximately 312,200 acres." Parties

195.

CAL. WATER CODE §§ 10721(n), 10723(a) (West 2018).

196. Id. §§ 10735.2(a)(1), 10724(b)(2). For a detailed timeline of SGMA dates, see Appendix
B.
197. See WATER §§ 10723(d), 10723.6(a), 10723.8(a)(1), 10724, 10735.2(a)(1); Groundwater
SustainabilitvAgency FrequentlvAsked Questions, CAL. DEP'T OF WATER RES. (Jan. 7, 2016),
https://www.water.ca.gov/LegacyFiles/groundwater/sgmn/pdfs/DWRGSA_FAQ_2016-0107.pdf.
198. See Cal. State Water Res. Control Bd., State Intervention (The State Backstop), CAL.
ENVTL. PROT. AGENCY, https://www.waterboards.ca.gov/water_issues/programs/gmp/interven-

tion.shtml (last visited Feb. 26, 2018).
199. For example, Governor Brown signed two Kings Subbasin SGMA Bills on September
16, 2016. Kings River Region SGMA Updates, September 2016, KINGs RIVER REGION
GROUNDWATER INFO PORTAL (Sept. 2016), http://www.kingsgroundwater.info/_documents
/SGMA/Outreach/newsletters/2016-09%20Kings%20River%20Region%20SGMA%20Updates
.pdf. The two bills were Senate Bill 37, Kings River East Groundwater Sustainability Agency Act
and Senate Bill 564, North Fork Kings Groundwater Sustainability Agency Act. Id. The statutes
create Groundwater Sustainability Agencies, describe board membership, and establish the initial
boundaries of the basins. Id.
200. These numbers include all the GSAs and basins to date, and not just the critically overdrafted basins. All Posted GSA Notices, supia note 165. Under the SGMA, the SWRCB is
charged with tracking the unmanaged areas. It has created an unmanaged area map. State Intervention Compliance Map, CAL ST. WATER RES. CONTROL BD. https://www.waterboards.

ca.gov/waterissues/prograns/gmp/ (last updated Nov. 7, 2017).

Although GSAs have been

formed for 141 basins, this does not mean that the basin is completely covered. Telephone
Interview with Mark Nordberg, Senior Engineering Geologist, Sustainable Groundwater Management Program, Cal. Department of Water Resources (January 16, 2018). Mark Nordberg
stated that his records indicated 263 GSAs. Id.
201. WATER § 10727.2(b); Gary Scrrato, Executive Officer and Secretary, North Kings
Groundwater Sustainability Agency, Water Panel at 2017 Gazarian Agricultural Symposium
(Apr. 12, 2017) (presentation slides are on file with authors and UniversitvofDenver Water Law

Reviewt.
202.

The Kings Subbasin contains about 976,000 acres. Serrato, supia note 201. There are

six GSAs in the Kings Groundwater Subbasin. GrowndwaterSustainabilitv Plan, NORTH

KINGS
GROUNDWATER SUSTAINABILITY AGENCY, https://www.northkingsgsa.org/groundwater-sustain-

ability-plan/ (last visited Feb. 27, 2018).
203. Kings River Region SGMA
GROUNDWATER INFO PORTAL

2016/.

Updates, December 2016,

KINGS

RIVER REGION

(Dec. 2016), lttp://kingsgroundwater.info/sgma_updates dec
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interested in the North Kings Subbasin held individual and joint meetings. For
example, Fresno County held meetings of its SGMA working group from April
30, 2015 through March 1, 2018." During these meetings the working group
received reports, heard public comments, and discussed implementation and
coordination with other GSAs. The jomt meetings resulted in the formation of
the North Kings Groundwater Sustainability Agency," which held its initial
Board of Directors meeting on November 16, 2016.' During that meeting, the
Board took a number of steps including: (1) electing a chair and vice chair; (2)
appointing interim legal counsel; (3) adopting an initial budget for the remainder of the fiscal year;"` (4) adopting a request for proposals for legal counsel;2
(5) adopting a request for qualifications for technical engineering consultants;
(6) approving an organizational structure; and (7) adopting a conflict of interest
code.' The Board agreed to contract with the Fresno Irrigation District
("FID") to act as its Administrator/Fiscal Agent."' One of the key concerns was
obtaining directors' and officers' liability insurance."' The founders anticipated
litigation as the North Kings GSA proceeds with developing and implementing
its sustainability plan." On December 7, 2016, the North Kings GSA held its
"noticed public hearing" pursuant to California Water Code section 10723(b)"'
and adopted a resolution to become a GSA."'
The North Kings GSA submitted the notification package to the DWR on
January 13, 2017.' The ninety day waiting period ended April 13, 2017,26 and
the DWR now recognizes it as the "exclusive" GSA for the basin. 7 It plans to
submit its GSP in May 2019..' The Agency is exploring the following strategies
for groundwater sustainability, which it will implement along with others:
11

204. See Sustainable GroundwaterManagement Act, supla note 172.
205. About NORTH KINGs GROUNDWATER SUSTAINABILITY AGENCY, https://www.northkingsgsa.org/about/ (last visited Feb. 27, 2018).
206. T7he Board of Directors of the North Kings Groundwater SustainabiditT Agency.Joint
Powers Authority Minutes for the November 16, 2016, at 6:00 P.M., NORTH KINGS
GROUNDWATER SUSTAINABILITY AGENCY, https://www.northkingsgsa.org/wp-content/uploads
/2017/05/20161116_NKGSABoardSummary.pdf (last visited Feb. 27, 2018) [hereinafter North
Kings BoardMeetigl. The authors personally observed the meeting of the Board of Directors
of the North Kings GSA.
207. The proposed budget for the remainder of the fiscal year was for $345,328.38. Id. Adoption of the proposed budget permitted the GSA to bill the participants for the part of the budget
that they agreed to pay. See id. (The North Kings Groundwater Sustainability working group
went through many iterations of the budget. See id. Some of the smaller agencies inforned the
working group that they could not afford the amounts initially assigned to them. See id.).
208. The GSA hopes to locate counsel with expertise on water issues. See id.
209. North Kings BoardMeeting, supra note 206.

210. Id.
211. Id.
212.
213.

See id.
The Board provided public notice consistent with California Government Code § 6066.
Id.; North Kings GroundwaterSustainabilitvAgency; CAL. DEP'T WATER RrS., http://sgma.water.ca.gov/portal/gsa/print/65 (last visited Feb. 26, 2018).

214. Kings River Region SGMA4 U)dates, December 2016, supia note 203.
215. The DWR also posted it on its web site on that date. A/1 Posted GSA Notices, supia
note 165.
216. Sce id.

217.

Id.

218.

Serrato, supa note 201.
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Continue conjunctive use such as utilizing surface water (flood irrigation) on
fields;
Construct additional recharge and banking facilities;
Utilize and reoperate existing Flood Detention Basins;
Continue joint efforts to manage and capture flood flows;
Improve operational efficiency and transfers; and
Increase water supply.)'

The North Kings GSA filed its Initial Notification indicating its intent to

develop a GSP with the DWR on April 21, 2017." Under SGMA, the deadline
for the actual GSPs for critically overdrafted basins is January 31, 2020."'
D. BEST MANAGEMENT PRACTICES
California Water Code section 10729(d)(1) states that, "tbly January 1,
2017, the department shall publish on its Internet Web site best management
2
Subsequently
practices for the sustainable management of groundwater. 1
DWR created a Best Management Practices ("BMPs") Webpage to post draft
and final versions of BMPs."
DWR decided to publish both BMPs and Guidance Documents." The
BMP categories include: (1) Monitoring Protocols, Standards, and Sites (December 2016); (2) Monitoring Networks and Identification of Data Gaps (December 2016); (3) Hydrogeologic Conceptual Model (December 2016); (4)

Water Budget (December 2016); (5) Modeling (December 2016); and (6) Sus.

tainable Management Criteria (draft dated November 2017)
The DWR released its November, 2017, draft Best Management Practice
publication on Sustainable Management Criteria ("SMC") (BMP #6)."' As the
219. Id.
220. Al!Submitted GSPInidilNotifications, CAL. DEP'T WATER RIs., http://sgima.water.ca.

gov/portal/gsp/init/all (last visited Feb. 27, 2018).
221. See jhfra Appendix B.
222. WATER § 10729(d)(1). DWR claimed to have completed this step in its August 16, 2017
SGMA Updatc.

Sustainablc Groundwater Management (SGMA) Update, WATER EDUC.

FOUND. (Aug. 16, 2017), http://ww.watereducation.org/sites/main/files/file-attachments/springhorn-sgna.pdf.
223. Best Management Practicesand Guidance Documents, CAL. DEP'T OF WATER RES.,
https://www.water.ca.gov/Programs/Groundwate-Managemcnt/SGMA-Grounidwater-Managem
eiit/Best-Management-Practices-and-Guidance-Documents (last visited Feb. 27, 2018). DWR released final drafts of BMPs 1-5 in December, 2016. Id.

22 4.
225.

Id.
Id.

226.

Best Management Practices for the Sustainable Management of Groundwatei, Draf,
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DWR notes,
This BMP characterizes the relationship between the different sustainable
management criteria - the sustaimabiitygoal, undesiable results, minLnum
thresholds, and measurableobjectives - and describes best management prac-

tices for developing these criteria as part of a Groundwater Sustainability Plan
(GSP).
... .1This BMP does not impose new requirements, but describes best managetment practices for satisfying the requirements of SGMA and the GSP Regulations.

The formal time period for public comments on the draft ran from November 7, 2017 to January 8, 2018." Public comments will be considered as
the DWR staff write the final version." The final draft was not released as of
April 22, 2018.`
DVR's Guidance Documents are less technical than the BMPs.` They
were prepared for topics unique to SGMA, and include: (1) Preparation Checklist for GSP Submittal (December 2016); (2) GSP Annotated Outline (December 2016); (3) Engagement with Tribal Governments (draft dated June 2017);m
and (4) Stakeholder Communication and Engagement (January 2018).' DWR
also created a Stakeholder Communication and Engagement Digital Toolkit to
assist GSAs in conmurunicating with stakeholders and interested parties?"
IV. Land Valuation as it Relates to Access to Water

Stan Xavier, an agricultural real estate expert, noted the importance of perceived water supply in the valuation of agricultural land?" Potential purchasers

CAL. DEP'T OF WATER REs. (Nov. 2017), http://www.water.ca.gov/groundwatei/sgm/pdfs/BMP
SustainableManagement Criteria_2017-11-06.pdf.
227. Id. at 1.
228. PublicComment Period- Best Mmageient Pacetices:SustainableManagementCliteri,
CAL. DEP'T OF WATER RES., https://www.water.ca.gov/Prograns/Califoniia-Water-Plan/WaterPlan-Participation/Calcndar-and-Meeting-Mateiials (last visited April 27, 2018).
229.: Se id. Public comments have posted on the DWR web page. Best ManagementPactces and Guidance Docunents, supia note 226. The DWR also has the public comments on
Best Management Practices 1-5 and on the Dralt Guidance Documents. PublicCominent Peiod
- Best Management Pactices 1-5, CAL. DEP'T OF WATER RES., https://www.water.ca.gov/News/Events/Jpcomning-Events/Groundwater-Management/2017/Public-CommentPeriod-Best-Management-Practices-1-5--Sustainable-Groundwater-Management
(last visited
April 27, 2018).
230. Best ManagementPacticesand Guidance Documents, supra note 226.
231. See id.
232. This report is still in draft forn. Guidance Documentofthe Sustainable Management of
Groundwate;, Engagement with 7hial Govenmnents, Dndi, CAL. DEP'T OF WATER RESOURCES
(June 2017) http://www.water.ca.gov/groundwate/sgm/pdfs/G)_Tribal_Finld2017-06-28.pdf.
233. Best ManageinentPacecsand Guidance Document, supla note 226.
234. Assistance and Engagemen4 CAL. DEP'T OF WATER REs., https://www.water.ca. gov/Progrnuns/Groundwater-Management/Assistance-and-Engagement (last visited Feb. 27, 2018).
235. Stan Xavicr Jr., President and CEO of Correia-Xavier, Inc. has an extensive background
and over 30 years experience in appraising agricultural real estate. StanlcjXavierJr.Biography;
CORREIA-XAVIER, INC., http://www.c-x.com/stanley-xavier-jr.html (last visited Feb. 27, 2018). Xavier presented Agricultura/Land Values and 7ends "Chasing Water"at the 2017 Gamuian Agricultural Symposium on April 12, 2017. Stanley Xavier Jr., President and CEO, Correia-Xavier,
Inc., Agricultural Land Values and Trends "Chasing Water" (Apr. 12, 2017) [hereinafter Chasing
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consider their perception of the availability, cost, and quality of the water when
they contemplate purchase of a parcel."' The real estate market is reacting to
perception." It is common for markets to react to perception and the real estate
market is no exception. Some farmers are purchasing land of lower soil quality
and in less suitable climates because of their perception that the water supply
will be good."' Since California is in the early stages of implementing SGMA,
many potential purchasers are standing on the sidelines and unwilling to purchase agricultural land.' It is likely this suppressed prices in 2016 and 2017."
There are some risk-takers, but they are probably few in number."'
Appraisers look at a number of factors, including the sales of comparable
property."' A parcel without a good water supply does not sell." This affects
the average price per-acre because such prices are based on sales. 2 " Xavier bases his data on property that changes hands and continues to be used in the
same manner as before a sale, e.g., almond orchards that remain almond orchards after a sale." Xavier also uses income and cap rates, which are impacted
by the cost of water. 2 As SGMA is implemented, agriculture will have to modify its management practices to accommodate changes in the availability and
cost of water. 4 7 The GSAs and their regulations are also going to affect the
market price of water, and, consequently, the market price of land."
V. Conclusion
'

2

Wateri. Copies of Xavier's slides are on file with the authors and the UniversitvofDenver Water
Law Rcview
236. See genelly Chasing Water, supranote 235. In many areas of California, the primary
market drivers of the value of agriculture land are how profitable the permanent plantings are
and the "anount, stability of supply, quality and cost" of water. Cal. Chapter ASFMRA, Trends
in Agicultural Land & Lease Values, CAL. STATE BD. OF FOOD AND AGRIc. (July 7, 2015),
https://www.cdfa.ca.gov/StateBoard/pdfs/Presentations/lErikRoget.pdf. In other areas, water is
a secondary driver of value. See id. Also, the authors of these reports warn that there will be
rapid changes in irrigation water supplies. Id. They state that ground water regulation is "imminent" and could change perceptions about markets for agricultural land. Id.
237. See generlv Chasing Water, supra note 235; Trends in Aprcultual Land & Lease Values, supra note 236.
238. See Chasing Water, supra note 235. Michael Ming, a broker for Alliance Ag Services
LLC, predicted that Kern County agricultural land could decline in value up to twenty percent or
more depending on its source of water. Ming attributes this to the increased risks as the water
districts work to comply with SGMA. Ming also describes dire economic consequences to the
region under SGMA. See Lois Henry, Declining Agicuhural Land Values Tied to Water,
BAKERSFIELD.COM (Apr. 24,2017) lttp://www.bakersfield.com/news/decining-agricultural-landvalues-tied-to-water/article 54be6087-633e-522f-9905-52080fe31c81.htnl; Michael Ming, BakersiieldReal Estate ForecastBreakfist, What Is the Outlook for 2017?, INsT. oF REAL ESTATE
MANAGEMENT, http://iremchapter85.com/images/downloads/2017_ForecastBreakfast/agriculture-irem-presentation_mike-ming.pdf (last visited Feb. 27, 2018).
239. See generlly Chasing Water, supra note 235; Trends in AgriculturalLand & Lease Values, supm note 236, slides 23, 48.
240. See Chasing Water, supra note 235.
241. See id.
242. Joseph Dobrian, AppaisingRurilloperties,McKISSOCK LFARNING (Mar. 21, 2017),
https://www.mckissock.com/blog/appraisal/apprising-iral-properties/.
243. Chasing Water, supra note 235.
244. See id
245. Id.
246. See id.
247. See id.
248. See id
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It is challenging to develop a systematic and sustainable water system in
California, and yet developing that system is essential. The complexities of California's water regulation system, estimating water availability, prioritizing rights,
and predicting availability of water in the future contribute to the difficulty. The
implementation of SGMA and the establishment of the GSAs are bound to
bring litigation. The authors hope the courts will allow the GSAs to make progress by implementing rational, science-based, groundwater policies.m a

249. As ofMay 2018, the Departmentof Water Resources GroundwaterManagement Pro
gram released a draftprioitizationof groundwaterbasins requiredby SGMA. The 2018 SGMA
Basin Psolitilitionis scheduled to bc finalized by Ifl 2018 after a sixty day public commnent pe-

Tiod.
250. At the tzc ofpublication, the Departmentof Water Resources extended the subinission period for Basin Bounday Modhcationsliom June 30, 2018 to August20, 2018.
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APPENDIX B
TIMELINE FOR
CALIFORNIA'S SUSTAINABLE GROUNDWATER MANAGEMENT ACT

(SGMA)...

252.

(Dec.
pdf.

Groundwater Legislation Tinehnc, CAL. STATE WATER RESOURCES CONTROL BD.
2014), https://www.waterboards.ca.gov/waterissues/programs/gmp/docs/sgmna/timeline.

)(;J~1~~~

~\D

1

0

226

WA

TER LA

WREVIEW

Volume 21

APPENDIX C.
FORMATION OF GSAs AND THE CREATION OF GSPs FOR
CRITIcALLY OVERDRAFrED BASINS UNDER

SGMAmV

253. This appendix is limited to the twenty-one critically overdrafted basins and subbasins
identified by DWR as ofJanuan' 2016. See supra Appendix A. There may be additional critically-overdrafted basins, but DWR does not have suficient data or infornation to determine that
they are critically-overdrafted. See Basin Pioitizadion,CAL. DEP'T OF WATER RES., https://www.
water.ca.gov/Programs/Groundwater-Management/Bulletin-118/Basin-Piioritization
(last visited
Feb. 28, 2018).
254. The table is accurate as of January 8, 2018. It is based on data from the California Department of Water Resources regarding the Critically Overdrafted Basins identified in Appendix
A. See All Posted GSA Notices, supra note 165; All Submitted GSPIaitialNotifications, supia
note 220; see also Appendix A.
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Date GSA
Posted Formation Notice on
DWR Web

Date of Initial Notification to
DWR Indicating

Site2 9

GSA's In-

tent to Develop a
GSP"
3-001

SANTA

CRUZ MIDCOUNTY

Santa Cruz MidCounty Groundwater Agency

Yes

06/02/2016

255. CAL. DEP'T OF WATER RES., suprza note 249, at 15.
256. Id. at 12. The list of Basin/Subbasin Names is based on DWR's january 2016 list Id.
The reader should note that there are multiple GSAs listed under some of the basin names.
257. In some situations, a proposed GSA filed multiple times on the DWR's website using
slightly different names or attached numbers to their filings (e.g. number "2"). Telephone Interview with Mark Nordberg, supra note 200. These are not necessarilv different agencies. The
DWR's role is to receive the filings. It did not correct or change the GSA's name. Id. In some
cases, the GSA used a slightly different name when it indicated its intent to develop a GSP. Id.
DWR intends to consolidate the filings to form a GSA and the filings of intent to develop a GSP.
Id. It had not done so at the time of this research.
258. This column signifies whether the GSA is recognized as the exclusive agency over the
area. "Yes" indicates that it is. There is a 90-day waiting period before an agency can be recognized as an exclusive agency. See All Posted GSA Notices, supra note 165. If the GSA is in the
waiting period, this column will designate when the waiting period ends. See id "Overlap" indicates that more than one agency has asked to control the same basin or portion of a basin.
Groundwater Sustainabiity Agencies, CAL. DEP'T OF WATER RESOURCES, https://www.water.ca.gov/Programs/Groundwater-Management/SGMA-GroundwaterManagement/Groundwater-Sustainable-Agencies (last visited Feb. 27, 2018). If there is an overlap, the agencies have until June 30, 2017 to resolve the overlap. If they are unable to resolve the
overlap, the State Water Resource Control Board (SWRCB) rnaintervenc. See CAL. WATER
CODE §§ 10723(d), 10723.8(a)(1), 10735.2; Groundwater Sustainability Agency Frequently
Asked Questions, supra note 197. There are two GSAs in the 180/400 Foot Aquifer Basin
(Number 3-004.01) that overlap. All Posted GSA Notices, supra note 165. The Salinas Valley
Basin Groundwater Sustainability Agency requested advice from the SWRCB on a number of
issues related to the overlap. Letter from Salinas Valley Basin Groundwater Sustainability Agency
to Michael A.M. Lauffer, Chief Counsel, State Water Resources Control Bd. (June 9, 2017)
https://www.waterboards.ca.gov/water issues/progams/gmp/docs/eligbilit/svbgsa-quesLpdf.
These issues primarily involve whether a government entity can form a GSA which exercises
jurisdiction over basins outside its jurisdictional boundaries. Id. Some of the other entities involved in the overlap responded. Letter from City of Greenfield to Michael A.M. Lauffer, Chief
Counsel, State Water Resources Control Bd. (June 22, 2017) htps://www.waterboards.ca.gov/water issues/programs/gmp/docs/eligbility/greenfield-questpdf Letter from Clark Colony Water
Co. to Michael A.M. Lauffer, Chief Counsel, State Water Resources Control Bd. (June 9, 2017)
https://www.waterboards.ca.gov/water issues/programs/gnp/docs/eligbility/clark-quest.pdf.
Lauffer responded by answering some of their questions and encouraging them to work together
to resolve the overlap issues. Letter from Michael A.M. Lauffer, Chief Counsel, State Water Res.
Control Bd. (Nov. 2, 2017) https://www.waterboards.ca.gov/water issues/programs/gmp/docs/ eligibility/20171102_response.pdf.
259. A number of the GSAs filed prior to the date indicated in this column. All Subinitted
GSP InitialNotifications, suilra note 221.
260. There have been slight changes in the names of some GSAs from the time of filing as a
GSA and the Initial Notification of Intent to Create a GSP. See id. When the GSA has not yet
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Basin
Number'

Basin/SubGSA Name..
basin Name".

Exclusive25

Date GSA
Posted Formation Notice on
DWR Web
Site"25

3-

PAJARO

Pajaro Valley

Yes

09/24/2015

002.01

VALLEY

Water Manage-

Yes

02/24/2017

Overlap

02/24/2017

Overlap

04/27/2017

Yes

12/22/2016

Yes

02/14/2017

Yes

03/08/2017

Yes

04/27/2017

Yes

06/12/2017

Yes

06/14/2017

Date of Iitial Notification to
DWR Indicating
GSA's Intent to Develop a
GSP"

ment Agency

180/400

Marina Coast

004.01

FOOT

Water District
Marina - 180/400
Aquifer

AQUIFER

-

3-

Marina Coast
-

Water District
Ord - 180/400
Aquifer Subbasin

Salinas Valley
Basin Groundwater Sustainability
Agency

3-

PASO

San Miguel Corn-

004.06

ROBLES
AREA

munity

Services

Distict

City of Paso Robles

Heritage Ranch
Commuity Services District

Salinas Valley
Basin Groundwater Sustainability
Agency

Shandon-San
Juan Groundwater Sustainability
Agency

Paso Basin County of San

filed an Initial Notification of Intent, this column is blank. Scc id. GSPs arc developed pursuant
to Water Code § 10727.8 and GSP Regulations § 353.6. GroundwaterSustamabilityPhims, CAL
DEP'T OF WATER RESOURCES, https://www.water.ca.gov/Programs/Groundwater-Management/SGMA-Groundwater-Management/Groundwater-Sustainability-Plans (last visited Feb. 27,

2018).
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Number"5

Basin/Subbasin Name"'
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Date of Initial Notification to
DWR Indicating
GSA's Intent to Develop a
GSP"

Exclusive258

Date GSA
Posted Formation Notice on
DWR Web
Site25

Yes

05/01/2017

Yes

06/12/2017

12/01/2017

Yes

02/11/2015

02/24/2017

Yes

06/28/2017

Yes

06/28/2017

Yes

02/11/2015

Yes

06/28/2017

Yes

06/28/2017

City of Manteca

Yes

01/04/2017

Linden County

Yes

09/29/2016

Yes

10/22/2015

Yes

12/29/2015

GSA Name"

Luis Obispo
Groundwater
Sustainability
Agency

3-013

4-

LOS OSOS

County of San

VALLEY

Luis Obispo

CUYAMA

Cuyama Basin

VALLEY

Groundwater

OXNARD

-

3-008

Los Osos Fringe
Area

Sustainability
Agency - CBGSA

Fox Canyon
Groundwater
Management
Agency

004.02

Camrosa OPV
Management
Area GSA

Oxnard Basin
Outlying Areas

4-006

PLEASANT

Fox Canyon

VALLEY

Groundwater
Management
Agency

Camrosa OPV
Management
Area GSA

Pleasant Valley
Basin Outlying
Areas

5-

EASTERN

022.01

SAN
JOAQUIN
Water District

Stockton East
Water District

City of Stockton

02/24/2017
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GSA Name"

Exclusive"

Date GSA
Posted Formation Notice on
DWR Web
Site"'

Lockeford Con-

Yes

12/29/2015

Yes

01/05/2016

Yes

01/13/2017

Yes

02/09/2016

Yes

03/01/2016

City of Lathrop

Yes

02/24/2017

Central San
,Joaquin Water
Conservation
District

Yes

03/14/2017

Central Delta

Yes

03/02/2017

Water Agency
South Delta Water Agency

Yes

03/14/2017

Oakdale IrTiga-

Yes

03/22/2017

Yes

04/18/2017

Yes

05/10/2017

Yes

.01/05/2016

munity Service
District

San Joaquin
County - ESJ

Woodbridge Irrigation District

City of Lodi
North San
.Joaquin Water
Conservation
District

tion District Eastern San Joaquin
Sub-basin
Groundwater
Sustainability
Agency

South San
Joaquin Groundwater Sustainability Agency

Eastside San
Joaquin Groundwater Sustainability Agency

San joaquin
County No. 2

Date of Initial Notification to
DWR Indicating
GSA's Intent to Develop a
GSP"
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Basin
Num-

Basin/Sub-

GSA Name...

Exclusive

basin Name'

8

Posted For-

mation Notice on
DWR Web
Site29

ber"

5022.04

Date GSA

MERCED

231

Date of Initial Notification to
DWR Indicating
GSA's Intent to Develop a
GSP"

Merced Subbasin
GSA

Yes

03/28/2017

Turner Island

Yes

03/22/2017

Yes

05/31/2017

Yes

12/27/2016

10/05/2017

Yes

02/09/2017

11/21/2017

Yes

03/13/2017

Triangle T Wa-

03/15/

12/15/2017

ter District GSA

2018

Madera Irrigation

Yes

04/13/2016

08/04/2017

Yes

07/22/2016

11/20/2017

Yes

07/22/2016

Yes

08/03/2016

Yes

09/29/2016

Yes

12/22/2016

ter District
County of
Madera - 2

Yes

02/09/2017

Yes

12/29/2015

Water District - 1

Merced Irrigation-Urban
Groundwater
Sustainability
Agency
(MIUGSA)

5-

CHOWCHI-

Chowchilla Wa-

022.05

LLA

ter District

County of
Madera - 1

County of
Merced - County

of Merced

Chowchilla Subbasin GSA

5022.06

MADERA

District

Root Creek Water District

Gravelly Ford
Water District

Madera Water
District

City of Madera
New Stone Wa-

5-

DELTA-

San Joaquin

022.07

MENDOTA

River Exchange

11/07/2017
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Basin
Numbere5
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Basin/Subbasin Name.

GSA Name"

Contractors Water Authority
West Stanislaus
Irrigation District
-1
Patterson Irrigation District

Exclusive"

Volume 21

Date GSA
Posted Formation Notice on
DWR Web
Site2 9

Yes

02/25/2016

Yes

03/28/2016

Yes

05/11/2016

Yes

06/22/2016

Yes
Yes

12/13/2016
01/13/2017

City of Patterson

Yes

03/03/2017

City of Mendota

Yes

02/03/2017

County of

Yes

02/09/2017

Yes

02/09/2017

Yes

02/25/2016

Yes

03/30/2017

Yes

03/14/2017

Yes

03/27/2017

Yes

03/28/2017

Widren Water

Yes

03/29/2017

District GSA
City of Firebaugh

Yes

05/18/2017

Aliso Water Distnct

Farmers Water
District

City of Newman
Grasslands
Groundwater
Sustainability
Agency

Madera - 3

City of Los
Banos

West Stanislaus
Irrigation District
-2

Central DeltaMendota Region
Multi-Agency
GSA

Northwestern
Delta-Mendota
GSA

Turner Island
Water District - 2

Merced County Delta-Mendota

Date of Initial Notification to

DWR Indicating
GSA's Intent to Develop a
GSP"
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Date of Initial Notification to
DWR Indicating
GSA's Intent to Develop a
GSP"

GSA Name"

Exclusive"8

Date GSA
Posted Formation Notice on
DWR Web
Site"'

City of Gustine

Yes

06/23/2017

Fresno County Management
Area A

Yes

05/25/2017

DM-II

Yes

06/15/2017

Ora Loma Water

Yes

05/30/2017

Yes

05/30/2017

City of Dos Palos
GSA
James Irigation
District

Yes

06/29/2017

Yes

02/09/2016

01/30/2017

Kings River East

Yes

04/13/2016

06/02/2017

Yes

01/13/2017

04/21/2017

Yes

02/24/2017

12/12/2017

Yes

03/20/2017

Yes

04/21/2017

Yes

06/06/2017

Tulare County

09/18/

06/20/2017

GSA

2017

District

Fresno County Management
Area B

022.08

KINGS

Groundwater
Sustainability
Agency

North Kings
Groundwater
Sustainability
Agency

North Fork
Kings Groundwater Sustainability
Agency

-

5-

NFKGSA

Central Kings
Groundwater
Sustainability
Agency

McMullm Area
GSA

South Kings
Groundwater
Sustainability
Agency

08/24/2017

234

WATER LA WREVIEW

Basin
Numbere'

Basin/Subbasin Name"

GSA Name"'

5-

WESTSIDE

Westlands Water

Exclusive2

8

Volume 21

Date GSA
Posted Formation Notice on
DWR Web
Site' 9

Yes

08/03/2016

Yes

05/30/2017

Yes

10/01/2015

Yes

05/01/2017

Yes

06/06/2017

Tulare County
GSA

09/18/
2017

06/20/2017

Date of Initial Notification to
DWR Indicating
GSA's Intent to Develop a
GSP"
12/22/2016

District

022.09

Fresno County Westside Subbasin

5-

KAWEAH

Mid-Kaweah

10/10/2017

Groundwater
Subbasin Joint
Powers Authority

022.11

Greater Kaweah
Groundwater
Sustainability
Agency

East Kaweah

10/30/2017

Groundwater
Sustainability
Agency

5-

TULARE

Tii-County Wa-

Yes

09/13/2016

022.12

LAKE

ter Authority - 5
Tri-County Wa-

Yes

09/13/2016

Yes

09/13/2016

Yes

12/15/2016

Yes

02/09/2017

Yes

03/09/2017

Yes

03/22/2017

12/06/2017

ter Authority - 6

Tri-County Water Authority - 7

Alpaugh Irrigation District

Mid-Kings River
Groundwater
Sustainability
Agency

Tri-County Water Authority
Kings 2017

South Fork Kings
Groundwater
Sustainability
-

Agency
_SFKGSA

I

07/11/2017
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Basin
Number"

5022.13

Basin/Subbasin Name'

TULE

235

Date of Initial Notification to
DWR Indicating
GSA's Intent to Develop a
GSP"

GSA Names'

Exclusive'

Date GSA
Posted Formation Notice on
DWR Web
Site",

Southwest Kings
Groundwater
Sustainability
Agency
El Rico Groundwater Sustainability Agency

Yes

03/29/2017

Yes

06/29/2017

Tri-County Water Authority - 1

Yes

03/18/2016

Alpaugh Ground-

Yes

06/17/2016

Yes

09/13/2016

Yes

06/30/2016

Yes

06/30/2016

Yes

07/22/2016

Yes

08/05/2016

08/01/2017

Yes

08/16/2016

08/01/2017

Yes

03/08/2017

07/21/2017

Tulare County
GSA

09/18/

06/20/2017

Yes

03/10/2016

Yes

04/21/2016

water Sustainability Agency
Delano-Earlimart
Irrigation District

Tri-County Wa-

12/06/2017

08/18/2017

ter Authority - 2

Tri-County Water Authority - 3

Tri-County Water Authority - 4

Lower Tule
River Irrigation
District

Pixley Irrigation
District

Eastern Tule
Groundwater
Sustainability
Agency

5-

KERN

Buena Vista Wa-

022.14

COUNTY

ter Storage Dis-

2017

trict

Kern River
Groundwater
Sustainability
Agency

05/19/2017
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Basin
Number

6-054

Basin/Subbasin Name'

Volurne 21

GSA Name"'

Exclusive"

Date GSA
Posted Formation Notice on
DWR Web
Site2 9

Greenfield
County Water
District
West Kern Water District
Pioneer Groundwater Sustainability Agency
Olcese GSA - 01cese WD
Henry Miller
Water District
Semitropic Water Storage District
Kern Groundwater Authority
Groundwater
Sustainability
Agency
Cawelo Groundwater Sustainability Agency
McFarland
Groundwater
Sustainability
Agency

Yes

04/21/2016

Yes

08/03/2016

Yes

02/24/2017

Yes

03/08/2017

Yes

05/01/2017

Yes

05/15/2017

Yes

05/30/2017

Yes

06/12/2017

Yes

06/29/2017

Yes

01/04/2017

10/20/2017

Yes

03/29/2017

03/22/2017

INDIAN

Indian Wells

WELLS
VALLEY

Valley Groundwater Authority

7-

BORREGO

Borrego Valley

024.01

SPRINGS

Groundwater
Sustainability
Agency

Date of Initial Notification to
DWR Indicating
GSA's Intent to Develop a
GSP.

10/02/2017

THE FOG CATCHERS: THE RISE OF PROPERTY
BEYOND THE COST-BENEFIT APPROACH
GUILLERMO ARRIBAS IRAZOLA*
ABSTRACT
Scarcity of natural resources has made resource management a key element
for societies' development. In the human-natural resources relationship we will
find open access, limited open access, exclusionary rights, and excess of exclusionary rights. Within the law, each of these stages has been studied under the
umbrella of property law, with law and economics as the long-standing driver of
legal academy in the United States.
This Article contests one of the main foundations of this trend in property
theory, which claims that private property is mainly a product of rational efficiency reasoning, based on a cost-benefit analysis. To demonstrate this, the Article examines the management of land and water in a shantytown located in the
outskirts of Lima, the capital of Peru. The residents of the shantytown are principally urban aboriginals from the Peruvian highlands, there is no State presence, nor existence of water grids. The case reveals that land management partially follows the typical cost-benefit story of property creation, while fog farming
does not at all. There are no legal property rights over land, and residents prefer
to keep buying expensive water from third parties instead of engaging in fog
farming. A close study of this case illuminates the creation and interaction of
social norms and legal property rules, giving a perspective mostly overlooked in
property talk. This Article will examine how the inability of transforming social
property norns into legal property rights may potentially underscore urban aboriginals, being a gridlock for poverty and social segregation.
The Fog Catchers case reflects a stage that has been titled "contested access," reflecting a unique tension between social norms and the legal system in
"third world" countries. However, this Article also draws parallels to comparable stories in developed countries, such as the United States, Germany, and
Australia, showing that contested access, like any property tragedy, can be everywhere.

* Mr. Arribas graduated from Pontificia Universidad Catolica del Peru-PUCP (2013, J.D. equivalent), and has a Master of Laws (LL.M.) from Yale Law School (2017). Mr. Arribas is a professor of law at PUCP, where he has taught Property, Contracts and Legal Skills, and is currently
working as a visiting lawyer in the New York office of Sullivan & Cromwell LLP. The author
wishes to thank to George Priest, Carol Rose, Claire Priest, Robert Ellickson, Richard Epstein,
for their comments, and to Carlos Socola for his valuable research assistance. The research of
this article was possible thanks to the Kauffman Fellowship at Yale Law School.
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INTRODUCTION

We live in a limited world, with limited natural resources for survival. Scarcity has surrounded us since the dawn of time. Hence, the relation between
humans and natural resources has been a key element for the development of
our species. Within the human-natural resources spectrum we will find open
access, limited open access, exclusionary rights, and excess of exclusionary
rights. Blurred lines divide these categories, having many different middle
points along the spectrum.
The relationship between humans and natural resources has always puzzled
scholars of different disciplines. Such is the case of the ecologist Garrett Hardin, who wrote his fanous 1968 article on the tragedy of the commons.' He
considered that any case of open access will end with the depredation of such
resource.' According to Hardin, "IfIreedom in a conunons brings ruin to all."'
He did not differentiate between broad open access, where anyone in the world
is able to benefit from the resource, and limited open access, which may be
restricted to the communal use of a determined group.

1.
2.
3.
4.

Garrett Hardin, The 7gcdyofthe Conunons, 162 SCIENCE 1243, 1243 (1968).
Id. at 1243-45.
Id. at 1244.
See id.
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Economists have had their share too. Ronald Coase's 1960 article "The
Problem of the Social Cost," for which he later won the Nobel Prize in Economics, together with Harold Demsetz' 1967 piece "Toward a Theory of Property Rights,"" has shaped and driven the discussion on exclusionary rights, the
essence of private property. Elinor Ostrom's 1990 book Governingthe Commons: The Evolution of Institutions for Collective Action, for which she also
won the Nobel Prize in Economics, led the analysis in what Hardin, Coase, and
Demsetz did not see: limited open access.
Within the law, the human-natural resources spectrtum is analyzed under
the umbrella of property law. Hardin, Coase, Demsetz, and Ostrom influenced
legal thought with their ideas, and they have been widely discussed by property
scholars. Robert Ellickson," Carol Rose,' Richard Posner," Richard Epstein,
Henry Smith," Thomas Merrill," and Michael Heller," among others, have reframed and discussed the tragedy of the commons and property.
The discussion of property in law has been driven by law and economics,
7
principally inspired by Demsetz' 1967 "Toward a Theory of Property Rights."
Demsetz proposed an explanation for what causes exclusionary rights to exist
or, in other words, why private property is created. In a nutshell, he proposes
that private property will appear when benefits of excluding third parties are
higher than costs, eliminating through private property the externalities caused

5.
6.
7.

Ronald Coase, The Problem ofSocial Cost 3J. L. & EcoN. 1 (1960).
Harold.Demsetz, Toward a TheoiyofPropemnrv1ihts, 57 AM. ECON. REv. 347 (1967).

ELINOR OSTROM, GOVERNING THE COMMONS: THE EvOLUTION OF INSTITUTIONS FOR
COLLECTIVE ACTION (1990).

See, e.g, id. at 23.
See GARY D. LIBECAP, CONTRACTING FOR PROPERTY RIGHTS, 2-3, 13 (1989); see also
Terry Anderson & PJ. Hill, The Evolution ofProperty Khts: A Studv of the Amenean West,
18J. L. & EcoN. 163, 164-68 (1975) (noting that these works in property have also been remarkable contributions from economists to property law).
10. See, e.g., ROBERT ELLUCKSON, ORDER WITHOUT LAw: How NEIGHBORS SETTLE
DIsPITEs, at i, 1-5 (1994) [hereinafter ELLICKSON, ORDER].
8.

9.

11. See, e.g., Carol Rose, Swpjising Commons, 2014 BYU L. REV. 1257, 1258-60, 1262,
1269, 1274 (2014).
12. See, e.g., RICHARD A. POSNER, ECONOMIC ANALYSIS OF LAw 27-29 (2nd ed. 1977).
13. See, e.g, Richard A. Epstein, PropertyRghtsand Governance Strategies:How Best to
Deal iwith Land, Water, IntellectualProperty,andSpectrum, 14 COLO. TECH. LJ. 181,183-84,

186-89, 217-18 (2016).
14. See, e.g., Heny E. Smith, Evelusion Versus Governance: Two Strategiesfor Dehncatug
Properyights, 31J. LEGAL STUD. S453, S457-58, S478-82, S486 (2002).
15.

See, e.g., Thomas W. Merrill, Propertyand the 1tht to Exclude, 77 NEB. L. REV. 730,

730-31, 733, 750 (1998).
16.

Michael Heller, The Tiagedy of the Anticominmons: Propertv Lu the Transition fiom

Marx to Markets, 111 HARv. L. REV. 621, 622, 624-26 (1998).
17. Sce James E. Krier, Evolutionary Theory and the Orgins of Property 1ights, 95
CORNELL L. REv. 139, 139-50 (2009); Taisu Zhang, Cuhura/Paradigmsin PropertyInstitutions,
41 YALE.J. INT'L L. 347, 355-66 (2016).
18. Demsetz, supra note 6, at 347-53.
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by having open access." Through private property, Demsetz explains, we elimmate common-pool losses.' Using Hardin's catchy label, Demsetz proposes
that private property is the cure for the "tragedy of the commons.""
Since Demsetz, scholarship has evolved. A variety of scholars have sug-.
gested the concept of limited open access, 2 the space for private ordering without the intervention of the government,' and the relativity of private property as
the sole and best remedy for open access." However, most of these developments and critiques have been framed within the cost-benefit approach, under
the efficiency rationality assumption. Also, most of this work considers that,
unless an interest group pushes the government otherwise, the cost-benefit approach may prevail in the creation of property (either individual or common
property).'

The hypothesis of this Article is that even when it seems efficient to create
property rights, and there is no interest group pressing for a denial to grant such

rights, this may not always occur. The Article explores internal and external
causes, different from efficiency, which may influence the dynamic for the rise
of property rights. Among the internal causes, this Article will refer to the interaction of efficiency rationality with psychological constraints and cultural
norms. Among the external causes, this Article will discuss the role of the State"
in transforming social property norms into legal property rights.
To test the hypothesis mentioned above, this Article analyzes the case of
land and water management in a shantytown in Lima, the capital of Peru. The
name of the town is "Villa Lourdes Ecologico II" ("Villa Lourdes"). It is located
within a larger area called Villa Maria del Triunfo, compounded by 280 other
shantytowns in the outskirts of Lima." Surrounded by desert-like hills and fog,
Villa Lourdes is one of the most distant towns in Villa Maria del Triunfo. Almost at the top of one of the hills, the town is mostly populated by urban aboriginals from the Peruvian Highlands, with 465 houses, no water grid, and no
sewage system." The town, like most shantytowns in Lima, began as an invasion

19.
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21.

Id. at 347-48, 350.
Id. at 348-49, 354-55.
Id at 349, 354-57.

22. Sce ELLICKSON, ORDER, supranote 10, at 167-83; OSTROM, supra note 7, at 15-18; Saul
Levnore, Two Stoies About the Evolution ofPropertin'Jghts,31 J. LEGAL Su). S421, S433-

50 (2002).
23. See ELLICKSON, ORDER, supia note 10, at 4; sec OsTROM, supia note 7, at 8-15.
24. See Epstein, supia note 13, 217-18; see also Heniy E. Smith, Exclusion Veisus Goveinance: Two Strategies for DelincatingPropetwRights,31 J. LEGAL STUD. S453, S464 (2002).
25. See Levmore, supia note 22, at S432-33; Daniel Fitzpatrick, Evolution and Chaos in
Property Rights Systems: The Thind World Tagedy of ContestedAccess, 115 YALE L. 996,
1042 (2006).
26. When we refer to "State" or "Government" in this Article we refer to the Peruvian Central Government The executive branch of the Peruvian government has three layers, the central
government, regional governments, and local governments. In case we refer to a layer different
from the Peruvian Central Government, such differentiation will be noted.
27. Asentainiento Hunano Villa de Lourdes ILol6gico (Sept. 21, 2015), http://villadelour
desii.blogspot.comn.
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on public land in 2005. Since then, the government has not intervened, for
better or for worse, in the area. 9
Because Villa Lourdes does not have a water grid, or any kind of water
system provided by the State, residents have to buy water in the private market.
Moreover, because of Villa Lourdes' location, acquiring water can be significandy more expensive than buying it in Lma.'
In 2004, however, Abel Cruz, the leader of the "Peruanos Sin Agua" association," developed a mechanism to farm the fog. He named the system
"atrapanieblas" ("fog catchers"). Pernanos Sin Agua has been installing this
technology around different foggy areas in Peru, Villa Lourdes being one of
them. Surprisingly though, Peruanos Sin Agua has encountered a lack of engagement for fog farming at Villa Lourdes.
After visiting Villa Lourdes and Peruanos Sin Agua facilities, and interviewing Abel Cruz and Vicente Chavez, the latter being one of the founders of Villa
Lourdes, it seems that Villa Lourdes has partially followed the cost-benefit account with regards to land and has not at all in respect to fog fanning. Residents
of Villa Lourdes prefer to keep paying high prices for water instead of engaging
in fog farming. Moreover, the interaction among social property norms, legal
property rights, and the State shows how the inability of transforming social
property norms into legal property rights may underscore Villa Lourdes' residents, being a gridlock for poverty and social segregation (altogether, the "Fog
Catchers case").
The Fog Catchers case reflects a stage at the human-natural resources spectrum that has been defined by Daniel Fitzpatrick as "contested access,"2 supposedly reflecting a unique tension between social norms and legal property
rights in Third World countries. However, this Article also draws parallels to
comparable stories in developed countries, such as the United States, Germany,
and Australia, showing that contested access, as with any property tragedy, can
be everywhere.
Hence, in this Article, Section I will revisit the cost-benefit approach in
property theory, setting the structural framework to analyze the above mentioned hypothesis. Section II will depict the Fog Catchers case, narrating what
was found during the field work in relation to property, explaining how the residents of Villa Lourdes manage land and water, identifying the parties that are
involved in the case, and recognizing what the role of the government is in this
story. Section III will re-examine why the cost-benefit approach is not enough
to explain the Fog Catchers case. Section IV will go beyond the cost-benefit
approach, exploring internal and external factors that intervene in the rise and
interaction between social property nonns and the legal system. Section V will

29.

See David Blanco Bonilla, Mi "atrapanieb/as" damn agua a liihas del sur de Jima

(Feb. 16, 2015, 9:59 AM), http://rpp.pe/linma/ctualidad/mil-atrapanicblas-daran-agua-a-faniliasdel-sur-dc-liima-noticia-769729 (noting th ththe fog-catching project depends on sponsorship by
collaborating private companies).

3 0.

Id.

31. See MOVlMIENTO PERUANOS SIN AGUA, http://ww.lossinagua.org/nosotros.htnl/ (last
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give a brief account of why Fitzpatrick's contested access theory does not only
apply to developing countries, and why his account of legal pluralism and the
role of the state in developing countries needs to be reviewed. Finally, the Article will conclude with a brief overview of the findings of the preceding sections.
I. THE RISE OF PROPERTY AND THE COST-BENEFIT APPROACH
Law and economics have shaped modern property theory. The initial foundations for such a trend were based on Ronald Coase's 1960 article "The Problem of Social Cost,"' Harold Demsetz' 1967 "Toward a Theory of Property
Rights,"' and Garrett Hardin's 1968 "The Tragedy of the Commons."'
Ronald Coase's "Coase Theorem" explains why entitlements are transferred, and when these transfers are efficient. In the "Problem of Social Cost,"
Coase proposes that when transaction costs are zero, it does not matter where
the entitlement is placed; the party who values the good more will end up acquiring it.' When transaction costs exist, it becomes necessary to review where
the entitlement is placed. Transaction costs can block the transaction. Hence,
the legal system needs to ensure that the entitlement is given to the person that
values it most
Under Coase's view, transfer of rights will depend on a cost-benefit analysis.
Assuming that people are driven by an efficiency rationale, if the benefits are
higher than the costs, then the transaction will go through.1 Transaction costs
can increase the costs and block the transfer; that is why, in a world of existing
transaction costs (the case of virtually any transaction), the initial assignment of
the entitlement needs to be carefully made.
Coase makes a very important assumption: the entitlement has to be initially placed by a central government.' This follows the logic of Hobbes' and
Locke," in the sense that a centralized force, which has monopoly over power,
needs to exist for property rights to emerge." In the case of Hobbes, that centralized force will be the leviathan that assigns the entitlement to design the system. In the case of Locke, it will be the government which recognizes and secures the mix of labor and resources that is performed by the private parties.
Many property authors have revisited these antagonistic views." As Carol Rose
puts it, we can see them as top-down or bottom-up creation of property rights
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regimes." However, Coase does not develop a theory to explain when these
rights are created, nor does he take a clear position as to a top-down or bottomup approach.
Demsetz, on the other hand, attempts to build a theory, from a bottom-up
perspective, that explains when property rights are created. Using the example
of beaver hunting by native Indians of the present-day Quebec region, he concludes that social norms similar to property will rise when the costs of excluding
intruders are less than the benefits of doing so.' Demsetz incorporates Coase's
cost-benefit approach from the transferring of rights to the creation of them,
assuming that people will act based on an elliciency rationale.
Demsetz considers that creating a property regime under his cost-benefit
approach will allow individuals to internalize all costs and gains, eliminating
common-pool losses.' Demsetz true meaning was that private property will be
the cure for Hardin's tragedy of the commons, even though he did not call these
common-pool losses "tragedy of the commons." Hardin's tragedy of the commons label came one year after in 1968 with his "Tragedy of the Commons"
article. Hardin's thesis states that commons will bring "ruin to all," damaging
resources by over-consumption or over-pollution.'
While Demsetz seems to prefer a bottom-up property regime, he is not as
clear as Coase as to what will be the role of the government. He does not have
an account of private orderings, nor one of government recognition in Locke's
terms. Hardin seems to prefer the top-down way of limiting the commons,
suggesting governmental intervention."
Up to this point, property theory mainly focused on two "only" solutions
and on only two poles of the human-resource management spectrum.' The
two "only" solutions were the Hobbesean and Lockean views, meaning government intervention for the design or recognition of property regimes. On the
other hand, the two poles of the spectrum were private property and open access. Thus, a second wave of property scholars came to question these views
first with Terry Anderson and Pj. Hill," and then more emphatically Elinor
Ostrom" and Robert Ellickson."
According to Anderson and Hill, historically we can see the cost-benefit
approach, but with a limited open access in the middle. Civilizations will progressively increase their enforcement of rights from non-enforcement to communal enforcement, and eventually to individual enforcement." However, Anderson and Hill do not explain how communal enforcement will work, and
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whether this limited open access or common property mechanism could actually be efficient.
Ostrom and Ellickson dive deeply into this problem-the former from the
economic arena, and the latter from the legal field-claiming that private orderings can be efficient, and have shown to be efficient, within a close-knit group.5
Thus, both authors consider private orderings, on the outskirts of the legal system, as viable solutions for the management of natural resources. They both
include common property (referred by Ostrom as common-pool resources"
and by Ellickson as limited comnmons') within the spectrum of human-natural
resource management. Moreover, Ostrom and Ellickson consider that there is
not an "only" solution. Both authors agree on an interaction between the legal
system and social norms.5 Sometimes, the government will either assign the
right or transform the social norm into a legal right; at other times, the social
norm will pacifically exist on the outskirts of the legal system. Efficiency rationality is at the base of Ostrom's and Ellickson's analysis as well." They apply the
cost-benefit approach but include common property and private orderings in
the equation. In the case of Ellickson, however, he adds an analysis of the social
interactions between the parties that will create the private orderings.
A third milestone in the evolution of cost-benefit property theory came in
Henry Smith's 2002 article "Exclusion Versus Governance: Two Strategies for
Delineating Property Rights."" In the article, Smith discusses why private property may or may not be preferred over common property. He considers the
view held by Demsetz, Anderson, and Hill-that having private property as the
final goal-is relative. Smith expresses the need to reread the cost-benefit approach including all the marginal costs and gains of creating exclusionary rights.
The result of this is that sometimes private property will be the answer, when
the proxy of access is preferred, and sometimes it will be common property,
when the proxy of use is preferred.5 ' However, Smith considers that the initial
form of property will be shown as a rough, "low-precision" way of exclusion,"
which will then evolve into a well-defined government or a more "fine grained"
private property.
Over the years, there have been some important complementary views that
are worth mentioning. Such is the case of Gary D. Libecap's 1989 book ContractingforPioperlylights."Libecap uses the efficiency rationality assumption,

53. Sec OSTROM, supra note 7, at 15-18; ELLICKSON, ORDER, supla note 10, at 167-83.
54. OSTROM, supia note 7, at 30.
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and agrees generally with the cost-benefit approach.' However, he includes the
role of the government as a decisive gate to transform social property norms to
legal property rights." Libecap narrates the cases of mining, management of
federal land, fisheries, and oil, to show how sometimes the legal system will
accept the privates' claims, and sometimes it will reject them. It is true, though,
that Libecap seems to suggest that if and when granting legal rights is efficient,
legal property rights are more likely to be created.'
Levmore takes this concept further in his 2002 article, "Two Stories About
He includes the interaction of interest
the Evolution of Property Rights."
groups in the formation of property rights and considers that the cost-benefit
approach may or may not prevail in the evolution of property rights, because
interest groups may influence the government to obtain a result that is not efficient.' Fitzpatrick's 2006 article "Evolution and Chaos in Property Rights Systems: The Third World Tragedy of Contested Access" also considers that the
cost-benefit approach may be broken when governmental intervention opposes
private orderings."
Thus, the cost-benefit approach is still characterized as the driver of property evolution. However, this may not be effective when interest groups lobby
the central power to obtain an inefficient result on their own behalf resulting in
rising social property norms will not be transformed into legal property rights."
Section II below tests this understanding of the cost-benefit approach in the
Fog Catchers case, then summarizes the findings in Section III. The initial hypothesis is that the cost-benefit approach will not always result in the creation of
property, even when no interest group is pressing to bar this result.

II. THE FOG CATCHERS CASE: VILLA LOURDES
The present section refers to the field work at Villa Lourdes and the associated background; it narrates the interviews, visits, and findings. The case study
shows that, contrary to what the cost-benefit approach should foresee, no legal
property right has been granted over the land the residents of Villa Lourdes
hold, and no social property norm has evolved over the fog.
A. BACKGROUND OF THE CASE STUDY
Abel Cruz was contacted for the first time on February 14, 2017," after a
video was released by the BBC" about the Fog Catchers and Peruanos Sin
Agua. The video showed the fog catchers as a possible way to overcome the
63.

Id.at 12-14.

64. Id.at115.
65. Il. at 13.
66. Id. at 14.
67.

See gcncialv Levmore, supia note 22, at S421-23.

68.

Id. at S423-33.

69. Fitzpatrick, supma note 25, at 1041-42.
70. See Levmore, supra note 22, at S423-33; see Fitzpatrick, supra note 25, at 1042.
71. Email interviews of Abel Cruz (May 15, 2017).
72. The log catcherwho bings water to the poor, BBC (Dec. 2, 2016), http://www.bbc.com/
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lack of water in Peruvian shantytowns. We visited Abel Cruz at the offices of
Peruanos Sin Agua in Lima, Peru, on June 2, 2017.
After interviewing Abel," we visited Villa Lourdes, a shantytown in which
Peruanos Sin Agua had installed fog catchers. There we were to meet Vicente
Chavez, one of the founders of the town. Once we arrived at Villa Maria del
Triunfo, the paved road rapidly became a muddy trail, and the clean air transformed into heavy fog. We had to use a four-wheel-drive truck because of the
mud and the slippery road. Skirting cliffs, we reached Villa Lourdes, and then,
at the top of the hill, the area where the fog catchers were.
We interviewed Vicente.7 He showed us the town and the fog catchers.
He explained to us that the fog catchers were.no longer being used because they
needed to reinstall the nets, and the community of Villa Lourdes did not want
to engage in the needed work. Because of the fog, it was almost impossible to
see at the top of the hill. The deserted hill had become green due to the fog.
We were in the best season for fog fanning, but Villa Lourdes was not doing it.
They had all the technology and tools at hand, but the nets were down and no
water was runmng.
We contacted Vicente and Abel on several occasions to ask them further
questions about the research." When we called Vicente on August 19, 2017,`
the nets were still down. The high fog season in Lima goes from the end of
May to the end of October, with June, July, and August being the foggiest
months. Time was up.
In contrast to the fog catchers, land management in Villa Lourdes was working fine. Even though the town did not have any State presence or public services, the town had organized to provide these services for themselves. Vicente
and Abel explained to us how the town association was organized to work in
common areas, police the town, and solve conflicts." However, none of the
residents had legal property rights or land titles over their houses.
'

B. SHANTYTOWNS IN LIMA

Shantytowns in Lima have a long tradition and a quite homogenous story.
A group of migrants, especially rural or urban aboriginals from the Peruvian
highlands, organize to squat on unoccupied public land. This process has been

73. Interview of Abel Cruz, Peruanos Sin Agua's Office, in Chorrillos, Peru (June 2, 2017).
74. Interview of Vincente Chavez, at Villa Lourdes Ecologico II site (June 2, 2017).
75. Email and telephone interviews of Abel Cruz (May 15, 2017, and August 22, 2017); Telephone interviews of Vicente Chavez (June 13, 2017, August 19, 2017, and August 22, 2017).
76. Telephone interview of Vicente Chavez (August 19, 2017).
77. Telephone interview of Abel Cruz (August 22, 2017); in-person and telephone interviews
of Vicente Chavez, at Villa Lourdes Ecologico II site (June 2, 2017, and August 22, 2017). It is
important to note that the town does have public lights and electricity. However, according to
both Abel and Vicente, this is due to the association's own organization. kl. They agreed with
the electric company to buy the needed infrastructure to be provided with electricity. The residents of Villa Lourdes pay an extra fee in their electricity invoices, which includes the price of the
electric infrastructure.
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duly documented by Peruvian authors like Hernando de Soto" and Richard
Webb."
Peru is quite a centralized country, and Lima is seen by migrants as the city
of opportunities. But when migrants arrive in Lima, they do not have a place
to live. Buying a piece of land or a house inside the city is beyond their budget.
Thus, people go to the outskirts of the city, surrounding the capital of Peru by
what has been called a "misery-belt.""
This process started in the 1940s, and since then, Peru and Lima's demography has changed radically." First, Peru's population has grown tremendously
from 1940 to the present. According to a national census run by the Peruvian
government, Peru had 7,023,000 people in 1940; in 1981, 17,762,000; in 2007,
28,221,000." Peru is running a new national census by the end of 2017, and
the expected population for 2016 was 31,489,000 people."
This population growth paralleled a high migration rate from the Peruvian
highlands to the coast. The Peruvian territory is divided by coast (Costa), highlands (Sierra), and jungle (Selva). In 1940, most of the population was located
in the Andean highlands, where most rural aboriginals have lived since time
immemorial-Cusco having been the capital of the Inca Empire, the ruling aboriginal civilization before the Spanish conquest on the 1500s." Figure I shows
how this population distribution dramatically reversed according to the national
censuses of 1940, 1961, 1972, 1981, 1993, and 2007. While the coast and the
highlands exchanged positions, the jungle remained the most unpopulated region.
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Among the cities on the coast, most of the migration came to Lima. According to Hernando de Soto, between 1940 and 1981 Lima's number of migrants, or migrant descendants, grew 6.3 times, from 300,000 to 1,900,000."
Thus, Lina's population grew from 630,173 in 1940 to 8,445,211 in 2007,'7 and
has an expected population in 2016 of 9,986,000 people.'
As said by E.F. Schumacher in his 1973 book, Smallis BeautTul
As an illustration, let me take the case of Peru. The capital city, Lima, situated
in the Pacific Coast, had a population of 175,000 in the early 1920s, just fifty
years ago. Its population is now approaching three million. The once beautiful

"

Spanish city is now infested by slums, surrounded by misery-belts that are
crawling up the Andes. People are arriving from the rural areas at the rate of
one thousand a day - and nobody knows what to do with them. 9

The high migration rates, together with the lack of action from the government, brought a flood of land invasions, and the creation of many shantytowns
with no legal rights or formal property tides (i.e., informal property). Such was
the case that, in 1982, housing in Peru was distributed as follows: 8.2 percent
slums, 42.6 percent informal housing, and 49.1 percent formal housing." In
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2007, only 65.9 percent of housing in Peru had legal property titles, and, in
Lirna, only 75.9 percent."
Because immigrants built informal housing outside the boundaries of the
law, no public services were implemented by the government. As the shantytowns age, the representatives of the towns try to press for the implementation
of services, but the process is quite slow and, most of the time, ineffective."
Such was the case that in the last national census, of the 8,445,211 people living
93
in Lima, 1,526,234 did not have access to water.
C. VILLA LOJRDES

Its citizens founded Villa Lourdes in 2005." Following the narrative explained in Section II.B above, it began as an invasion of unoccupied public
land." The residents organized, divided the land, and assigned individual plots
to families. ' Villa Lourdes area is thirty-two hectares; sixteen are assigned to
households and sixteen to agriculture." The town currently has 465 households, each of which has an average of four people, which gives an approximate
number of 1,860 residents." Each household plot has another 200-meter plot
for farming, located in the area assigned for agriculture." The fog catchers and
fog farming takes place in the area assigned to agriculture. Because this area is
at the top of the hill, it is the best suited spot to catch fog.
On August 2017, when the research field work for this Article ended, the
government had not installed any public services in Villa Lourdes." In its
twelve years of existence, current congressmen and other politicians have come
to visit the town,"' and have promised to implement public services; however,
they have not honored their word. As Vicente explained, "no politician fulfills
their promises, it is all words.".. Such is the case in the thirty-three surrounding
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102. "Ningfn politico cumple lo que dicen, son puro floro." Interview with Vicente Chavez,
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It is hard to make the residents compromise in general. They need
incentives such as sodas and food to convince them to come to reinstall the nets.'"
The residents expect to obtain everything for free, just as they received the fog catchers. 3' Hence, they hope the government or a
private actor will come and assume the corresponding work to reinstall the nets.
F. PRIVATE PARTIES INVOLVED
1. The Residents of Villa Lourdes

The people of Villa Lourdes are mainly urban aboriginals from the Peruvian highlands.'" By urban aboriginals, we refer to people who are indigenous
to the Peruvian highlands but have adapted to live in the city and have become
part of the city's economic market. Many of the people included in this group
were, however, born in the rural areas or are descendants of rural aboriginals
that were not fully integrated into a capitalistic economy.'" A considerable
amount of the population of Villa Lourdes migrated from Cusco and is the first
generation to live in Lima.`
Most of the adults living in Villa Lourdes are laborers who work in Lima
city.'" They mostly work at construction sites, the Callao port, or for cleaning
services.'" Most of these people have a very tight budget and work every day to
put food on their tables."' Savings, thus, become quite hard to accumulate.
Because of where Villa Lourdes is located, most of the residents that work
must travel around two and a half hours to their jobs.'" People start leaving the
town between 4:00 and 6:00 in the morning and return home between 9:00 in
the evening and 2:00 in the morning.' They usually have at least one day of
rest during the week in which they do not work, but this can be quite variable.'"
A small portion of the population is dedicated to agriculture, especially
older men and women who do not work in the city. However, this activity is
restrained by the availability of water."' These farmers grow lettuce, onions, and
potatoes among other crops."' They consume what they produce and do not
typically sell their products as an alternative economic activity.'"
129.
130.

Interview with Vicente Chavez, supm note 74.
Interview with Abel Cruz, supra note 73.

131.

Id.

132.

Telephone Interview with Vicente Chavez, supra note 75.

133. Id.
134.
135.

Interview with Vicente Chavez, supra note 74.
Telephone Interview with Vicente Chavez, supra note 75.

136.

Id.

137.

Interview with Vicente Chavez, supra note 74.

138.
140.

Id.
Id.
Id.

141.
142.

Telephone Interview with Vicente Chavez, supra note 75.
Interview with Vicente Chavez, supra note 74.

143.

Telephone Interview with Vicente Chavez, supra note 75.

139.
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2. Peruanos Sin Agua
Peruanos Sin Agua is a non-profit organization focused on bringing water
to the people who do not have it.'" Abel Cruz, its founder, was born in Cusco
and lived there until his adulthood. He moved to Lima in search of a better
life." Following the narrative explained in section II.B, he ended up living in a
shantytown in Lima, located in the district of Ancon. He did not have water for
his plot of land and had to buy it from a water tanker every week until he came
up with the idea of the fog catchers." The fog catchers are one of Peruanos Sin
Agua main products and are primarily financed by international aid, public
funds, and private entities."
G. STATE ROLE

The Peruvian central government has two main roles in relation to Villa
Lourdes. First, Villa Lourdes depends on the State to recognize or deny the
residents rights over the land and fog that they may possess. Second, the State
is responsible for providing public services to Villa Lourdes."
With respect to the recognition of the residents' land rights, Villa Lourdes
began as an occupation of public land." Legally, the people do not have any
legal right to occupy or use the land, similar to many shantytowns. The State
can either recognize or deny the residents' possession of the land. If the government recognizes their possession, the State should give legal property rights
and formal titles to the residents. If the government does not recognize the
residents' possession of the land, the State could evict the residents from their
houses.
As a natural resource, fog is currently considered a State-owned resource
and a public good.' Natural resources, such as fog, a lake, or the sea, are all
public goods."' Because of how the Peruvian constitutional system is structured,
unless the government says the contrary, these public goods can be used by
anyone. Because there is no regulation in place limiting the access and use of
fog, nobody's access or use can be excluded. However, being a State-owned
resource, the government could regulate its access and use.
If the government recognizes the possession and rights of the people over
Villa Lourdes' land, it should install the basic public services required to inhabit
the town. Among these services, water access and sewage are essential.
With respect to fog farming, fog is currently considered a State-owned resource. Currently, anyone can use fog and nobody can be excluded. Hence,
144.

MOVIMIENTO PERUANOS SIN AGUA, http://www.lossinagua.org/ (last visited Mar. 27,

2018).
145. Interview with Abel Cruz, supla note 73.
146. Ad.
147. Id.; Telephone Interview with Abel Cruz, supla note 75.
148. Interview with Abel Cruz, supra note 73; Telephone Interview with Abel Cruz, supia
note 75.
149. Interview with Abel Cruz, supa note 73; Telephone Interview with Abel Cruz, supra
note 75.
150. See CoNsTrrucION PoliTICA DEL PERtl ICONsTITUTION Dec. 29, 1993, art. 66.

151. Id.
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fog is presently considered an open access, without specific regulation. However, because fog is a State-owned resource, the government could regulate its

use in the future.
The current status of the State's activity is of toleration and mere inaction.
The government has neither rejected nor endorsed the rights of the people in
Villa Lourdes, either in the case of land possession or fog use. Also, it has not
installed a water grid to provide water or a sewage system. The government has
left Villa Lourdes alone, forcing the residents to make up for the State's lack of
action by creating their own private ordering. However, because the government is empowered to make a decision regarding either resource, it can do so
any at time. If it decides to do so, such decision will bring important consequences to the people of Villa Lourdes. The government could expel people
from their houses, and it could prohibit fog farming. Until either decision is
made, people in the town live in limbo.
Nonetheless, the local government of Villa Maria del Triunfo, a district
which was historically built based on invasions, signaled some recognition of the
rights of Villa Lourdes residents. The main strategy for local governments is to
give the inhabitants of the shantytowns tiles of possession. These tides do not
render legal property rights to tenants. However, the tiles recognize the tenants
as possessors of the land and consider that they have the right to be there.
Possession tides are a form of "grey" tile because the disposal of public
land depends on the central government.` However, socially these tides have
an important value. As referenced in Section I.B, invasions and shantytowns
have an important tradition and historical background in Peru, and it is unusual
to see the government evicting land possessors.' Such is the case that microfinance institutions accept possession tides as collateral for giving loans."' The
social recognition, however, does not erase the government's executive powers
to evict the Villa Lourdes residents.
H. SUMMARY: RESOURCES INVOLVED AND THEIR CURRENT TREATMENT

1. Land
Although it would be efficient, and no interest group is pressing to bar the
granting of rights, no one at Villa Lourdes has a legal property right or formal
property tide. However, the residents organized the land, dividing it into individual plots assigned to each family. Each household receives a plot of land in
the housing area, and another in the agricultural area. In the housing area, the
founders of the town made provisions for roads that would connect the individual plots of land. In the agricultural area, they also made provisions for connecting roads and common areas to be dedicated in the future to a tourist complex. 55

152.
14.2(a),
153.
154.

155.

Ley General del Sistema Nacional de Bienes Estaales, Law No. 29151 it II, ch. II, art
Julio 14, 2014, DIARIO OFICIL D.O.l (Peru).
See gencrallyOTRO SENDERO, supra note 78, at 35-36.
Interview with Vicente Chavez, supra note 74.

Id.
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The land tenure of the residents at Villa Lourdes is based on possession
and social recognition. Thus, they are organized by a neighbors' association,
which is in charge of deciding and managing the common goods of the town,
resolving conflicts among neighbors, and protecting the town. Villa Lourdes
residents enforce their possession right privately, assigning people to police the
town. This defense is not only to protect the residents from thieves, but also to
protect the town itself from eviction by the government.'"
2. Water
Villa Lourdes does not have a public water grid to provide the residents
with water. Instead, the residents of Villa Lourdes must buy water from water
tankers, paying higher prices depending on how high the house that will acquire
the water is. The price of water in Villa Lourdes can be more than ten times
more expensive than the price of water in Lima."
Fog catchers could be an alternative to satisfy a considerable portion of the
water demand at Villa Lourdes. It would be efficient, and no interest group is
pressing to prevent it. Yet, the people of Villa Lourdes have not engaged in fog
farming.
III. WHY IS THE COST-BENEFIT APPROACH INSUFFICIENT TO EXPLAIN
THE FOG CATCHERS CASE?
According to the cost-benefit approach, property rights will emerge when
the benefits of excluding third parties overcomes the costs of doing so.'" When
reviewing the Fog Catchers case, however, no legal property right has been created over land, and a social practice around fog farming has not even been developed. The cost-benefit approach would predict that the residents of Villa
Lourdes will create a combination of private and common property over land
and common property over fog. Because there are no interest groups lobbying
against the enforcement of these social property nonus, we would expect the
social norms to transform into legal rights. However, this has not happened.
In the case of land, residents of Villa Lourdes have created a combination
of private and communal property, all under the umbrella of a private ordering
which is distinct and independent of the legal system. In both the housing and
agricultural areas, there are portions of individual property and communal
property. Residents divided and distributed the land at the foundation of Villa
Lourdes, leaving space for roads to interconnect the isolated islands of private
property and for common areas to be enjoyed by the different members of the
community. The roads and common areas are both subject to common property, or, in other words, to limited open access.
This case study differs from Ellickson's Shasta County study in the sense
that the people of Shasta County did have a legal entitlement to build over the

156. Id.
157. Id.
158. See, e.g., Demsetz, supra note 6, at 350-53.
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land - they had legal property rights.' However, as Ostrom and Ellickson considered, private ordering and collective actions work their way through to create
social order."
There are no interest groups opposing the transformation of Villa Lourdes'
social property norns into legal property rights. According to the cost-benefit
approach, in a circumstance like this, social property norms should become
legal property rights. Instead, the people of Villa Lourdes stay in a limbo of
legality. They have possessed their land for more than ten years; they feel and
act like owners but legally they are not. The residents of Villa Lourdes could
protect their land from outsiders and the State itself, should they ever be threatened with eviction, by using their private ordering system to replace the traditional role of the government.
With regard to fog farming, the cost-benefit approach will foresee the creation of a limited open access, as usually happens with water rights.'' Even
though fog is currently an open access resource, legally owned by the State,
people will likely engage in cooperative practices to distribute the free water they
can obtain from the fog. As explained in section II.F, the majority of urban
aboriginals that live in Villa Lourdes are migrants from the Peruvian highlands
trying to make it in Lima. This means that they have a poor household economy. In such circumstances, saving money is a good and necessary idea, and
people could save money by using fog catchers instead of paying for water.
However, the fog catchers are not being used by the people of Villa Lourdes
and, at least for this year, have been abandoned.
Since May 2017, the community was supposed to reinstall the fog catchers'
nets, but as of August 2017 they have not done so.'" In the case of fog, the
community has not even created a social property norn over it. Thus, there is
no social norm to be transformed into a legal property right. This outcome
does not mesh with the cost-benefit approach.
IV. BEYOND A COST-BENEFIT APPROACH IN PROPERTY: OF INTERNAL
AND EXTERNAL FACTORS
The traditional account of property evolution goes from no right, to social
property norms based in possession, to legal property rights (i.e., either individual, communal, or a mixture of them)." The Fog Catcher case, however, has
not followed this predicted path. In this Section, we try to explain the Fog
Catchers case by analyzing internal (dynamics among efficiency rationality, psychological constraints and cultural paradigms) and external (principally, government intervention) factors that may impact the property creation process.

159.
160.
161.
162.
163.

See general/vELLICKSON, ORDER, supra note 10, at 20-21.
See generalvid. at 167, 174-75; OSTROM, supra note 7, at 16, 18.
See generallyEpstein, supranote 13, at 217-18; OSTROM, supra note 7, at 95, 99.
Interview with Vicente Chavez, supra note 76.
Sce, e.g., LIBECAP, supra note 9, at 115.
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A. LAND AND EXTERNAL FACTORS

An approach for understanding why people in Villa Lourdes do not have
any legal property right is to look at the relationship between the State and the
residents. Libecap'sm and Ackerman's" accounts in relation to property rights
and the government show the power and flexibility that judges have in the American Common Law. Combining this with Levmore's account," the conclusion
is that courts will most likely transform social property norms into legal property
rights when the social property norm fulfills the cost-benefit approach, and
when this does not collide with an influential interest group. This faculty creates
a bridge between the informal property and the legal system, leaving a door that
can be opened when new circumstances arise from the creation of legal entitlements.
This flexibility does not exist in the Peruvian Judiciary. Peru follows the
Civil Law tradition, where the boundaries of the Civil Code restrictjudges. Social property norms, without the Code's backing, will not be recognized as legal
property. Where a Common Law judge would probably grant the legal property right, a Civil Law judge overseeing an appealing case will opt for creating an
argument to not apply the legal rule (mostly a procedural mistake), without
granting any legal entitlement to the resident." Thus, in these cases, justice is
preserving the status quo. The resident remains possessor without any legal
right
This difference between the Peruvian Civil Law and the American Common Law system makes the former less welcoming for new situations of social
property. The legal system in these cases closes the door, equating the residents
to well-liked outlaws.
In countries like Peru, where only 53.5% of the population has legal property rights over their houses," the lack of instruments for implementing new
forms of property becomes a gridlock of poverty and social segregation. Even
though the Peruvian Constitution claims equality among all,"' the lawless residents live in a country with no State. It is not a problem of frozen capital, as

164. See id.
165. See BRUCE A. ACKERMAN, PRIVATE PROPERTY IN THE CONSTrrITION 187 (1977).
166. See Lcvmore, supra note 22, at 427-28.
167. See generallyCorte Suprema de Justicia [Supreme Court olJusticel, Sala Civil Transitoria, May 25, 2011, No. 002152-2010 (Peru); Corte Suprema de Justicia [Supreme Court ofJusticcl, Sala Constitucional y Social Permanente, Sept. 21, 2010, No. 004774-2009 (Peru); Corte
Suprema de Justicia [Supreme Court of Justicel, Sa1a Penal Permanente, June 7, 2004, No.
000052-2004 (Peru); Corte Suprema de Justicia [Supreme Court ofJusticel, Sala Constitucional
y Social Permanente, Apr. 5, 2005, No. 001040-2003 (Peru); Corte Suprema de Justicia [Suprene Court of Justicel, Salas Civiles, Aug. 19, 2002, No. 2741-2001 (Peru); Tribunal Constitu-

cional IConstitutional Courtl, Sala Primera del Tribunal Constitucional, May 12,2004, No. 28312003-HC/TC (Peru); Tribunal Constitucional IConstitutional Courtl, Sala Primera del Tribunal
Constitucional, Jan. 29, 2004, No. 1763-2003-AA/TC (Peru); Tribunal Constitucional [Constitutional Court], Sala Primera del Tribunal Constitucional, Jan. 20, 2003, No. 2340-2002-AA/TC
(Peru).
168. EsTADISTICA E INFORMATICA, supla note 87, Hogares en vivicndas propias por condici6n de tenencia de tithlo de propiedad, segzin departarnento.
169. CONSTITUCION POUTICA DEL PERU ICONSTITUTIONI Dec. 29, 1993, art. 2, cl. 2.
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stated by Hernando de Soto,' but a problem of dignity. For these people,
government is a constant thread and a distant hope.
B. FOG AND INTERNAL FACTORS
Buying water in Villa Lourdes can be ten times more expensive than buying
it in Lima. The maintenance work to reinstall the fog catchers' nets will take
the residents' one free day of the week.' The fog catchers could cover a substantive proportion of the town's demand of water. If the residents were driven
by the cost-benefit approach, then they would engage in fog fanning and would
collaborate in reinstalling the nets. However, this has not happened.
A possible explanation of the residents' lack of engagement is that they suffer from an optimistic bias.' As discussed in Section II.E, some of them have
indicated that they should wait for the government to install a water grid. They
consider that if they reinstall the fog catchers, the government will not come
because they will already have water. Other communities will benefit from the
government's action before them. This, however, seems to be quite improbable. Villa Lourdes is twelve years old, and the government has never installed
any public service in the town or in the surrounding thirty-one shantytowns.
Considering that one of these towns has not received aid during its three-decade
existence, the hope for State action is a very distant one.
Some claim that the residents possess a lack of self-control in general. This
The residents may want to commit
could be framed as bounded willpower.
to reinstalling the fog catchers, but, when their free day comes, they just do not
feel like showing up. This, however, does not seem right, because private ordering governs Villa Lourdes. The residents assume many communal endeavors, such as maintaining the roads or policing the boundaries of the village."
Another account considers that residents expect to get everything for free.
Thus, the residents' culture"' will constrain their ability to'engage in activating
the fog catchers again. Because of this, Peruanos Sin Agua needs to give out
free food and soda during the work, otherwise the residents will not come. This
statement seems shocking when considering that they are receiving the fog
catchers, and the water they will farm, for free.

170. Microlinance institutions give loans to the residents based on their possession certificate.
Sec generalv MYSTERY OF CAPITAL, supra note 78, at 28-29. Thus, De Soto's worries are not
well founded. See generalivid. Formal markets have created a layer between social norms and
legal rights to include informal possessors. See gene/1y id.
171. Interview with Abel Cruz, supra note 73.
172. See, e.g., Christine Jolls, Cass R. Sunstein & Richard Thaler, A 3ehavionadApproachto
Law andEconomics, 50 STAN. L. REV. 1471,1524 (1998); Amos Tversky & Daniel Kahneman,
Judgement under Uncertanity: Heuristics and Biases, 185 SCIENCE 1124, 1129 (1974); Neil D.
Weinstein, Unralistic Optimism About Future Live Events, 39 J. PERSONALITY & Soc.
PSYCHOL. 806 (1980).
173. SecJolls et al., supra note 172, at 1479.
174. Telephone Interview with Abel Cruz, supa note 75; Interview with Vicentc Chavez, suprm note 74; Telephone Interview with Vicente Chavez, supra note 75.
175. See MICHAEL F. BROWN, WHO OwNs NATIVE CULTURE? 4 (2003).
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Revisiting what was said in Section II.F above, the residents are urban aboriginals who have never received much from anyone, especially from the government. They traveled to Lima to pursue a better life, often migrating with not
much in their pockets. This may influence how they see the intervention of a
foreign agent. They are used to doing everything themselves and may be suspicious of any free aid outside of their borders. The people of Villa Lourdes view
Peruanos Sin Agua and the fog catchers as outsiders. Hence, this disbelief towards outsiders' gifts may be playing a key role in the residents' lack of engagement.
The problem with fog fanning in Villa Lourdes may lie in a deficient understanding of the "mix of beliefs, practices, values, and institutions shared by
members of a society [Villa Lourdes]."'. In other words, Villa Lourdes residents' culture is deeply rooted in the social property norms for managing their
resources. To create a new social property norm over a new asset, as Peruanos
Sin Agua is trying in respect to fog, such norms need to comply with, and adapt
to the people's culture.
V. ABORIGINAI.S AND THE "THIRD WORLD": A NON-EXCLUSIVE STORY
OF LEGAL PLuRALISM
The reality is that Villa Lourdes has different rules from the rest of Peru.
The residents of Villa Lourdes, as with many other shantytowns and villages,
developed a private ordering to manage their resources and settle their disputes.
On the other hand, the Peruvian legal system has laws that will often times conflict with the social norms of Villa Lourdes. Hence, Peru lives within legal pluralism.
Fitzpatrick's 2006 article "Evolution and Chaos in Property Rights Systems:
The Third World Tragedy of Contested Access" seems to suggest that legal
pluralism is an inadequate quality for a legal system.' In addressing the interaction between social norms and legal rights, he states that "[tihe internal
strength of some community property regimes-reinforced by repeat interactions, social insurance mechanisms, and internalization processes-ensures that
external imposition of property rights order only generates uncertain circumstances of legal and normative pluralism."'7 ' He also considers that this will
bring a "contested access," where no rules are clear, and people live in a socalled Hobbesian state of nature, or a real state of war.'" Considering that the
"contested access" is natural for developing countries, he affirms: "[wihen the
state lacks the money, moral authority, or coercive capacity to override local
institutions, the result will be legal and normative pluralism."''

176. Id.
177. See Robeit Post, The Social Foundationsof Pivacv: Comuwnity and Selfin the COMnon law Tort, 77 CALIF. L. REv. 957, 964 (1989) (discussing how culture shapes entitlements
within the law).
178. Sce Fitzpatick, supra note 25, at 1040.
179. Id. at 1029.
180. See id. at 1047.
181. Id. at 1040.
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These statements need to be reviewed. It is true that one will find legal
pluralism in developing countries, as in the case of Villa Lourdes, but it is not
necessarily true that legal pluralism damages the legal system, nor that the government should want to "override" it, or that is a characteristic exclusive to developing countries. It is true that in some cases legal pluralism can develop into
conflict, but this does not make legal pluralism wrong per se.
Legal pluralism is natural whenever we find private orderings different from
the rules governed by the State. These social norms will be wealth maximizing,
as stated by Ellickson,'" or simply more suited to a determined group's culture
or likes. In both cases, the group will choose to be governed by the private
ordering because it gives them something that the legal rules will not provide.
These social norms need to be respected, and the lack of government awareness
will always bring pathological results. As Ellickson claims in the last paragraph
of his book Order withoutLiw, "[t]his last point can be generalized: lawmakers
who are unappreciative of the social conditions that foster informal cooperation
are likely to create a world in which there is both more law and less order.""
Thus, an affirmation such as "[wihen the state lacks the money, moral authority, or coercive capacity to override local institutions, the result will be legal
and normative pluralism[,]""' wrongfully suggests that governments should try
to overpower legal and normative pluralism. Trying to do so is exactly what
triggers a state of war. Governments need to understand groups' private orderings to then build bridges between informal property and the legal system.
Finally, this relation between social property norms and the legal system is
not exclusive to aboriginal groups, nor of developing countries. Robert Ellickson's case studies of Shasta County" and Lisa Bernstein's diamond market
case" are well-known examples of successful relationships between private orderings and the legal system in the United States. However, there are several
examples in developed countries where social norms will clash with legal rules.
To mention a few examples, we have the following:
*

Chumash people (California, United States): In the 1970s the Chumash people opposed the construction of a liquefied natural gas ter-

minal at Point Conception, near Little Cojo Bay, because they considered the area to be a sacred place.1

*

7

Pitantatijara people (Central desert, Australia): The people opposed
the publishing of religious iconography, myths, and rituals from the
Pitjantjatjara in Charles Mountford's 1976 book Nomads oftheAustralianDesert. "'

*

Cheyenne, Arapaho, Crow, Kiowa, and Lakota people (Wyoming,
United States): The above mentioned native groups clashed with avocational climbers at Devil's Tower.

In 1980, the native groups
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claimed that such area was a sacred place and should not be used by
the climbers.'"
*

.*

*

Zia Pueblo (New Mexico, United States): The Zia Pueblo people
sued New Mexico in 1994 because of the unauthorized use of one of
their sun symbols on the State's flag. The Zia Pueblo argued that the
sun symbol was based on a nineteenth-century ceramic pot that was
crafted by an anonymous potter from Zia Pueblo.'
Bulun Bulun (Australia): Johnny Bulun Bulun and his clan sued
R&T Textiles Pty Ltd. in 1997 because of the unauthorized use of
their clan's paintings.'9'
Bavarians (Bavaria, Germany): In the German process to phase out
nuclear power, shifting to renewables, power lines needed to go
through towns and villages in Bavaria. In 2015, complaints arose
from the inhabitants of the area, opposing the construction of such

lines. J,
*

Standing Rock (North Dakota, United States): In 2016, the Standing
Rock Sioux tribe opposed the construction of the Dakota Access
Pipeline in North Dakota, United States. The tribe argued that the
pipeline would cross sacred land that they have possessed from time
immemorial.'

These cases show how different contexts can bring conflict between social
property norms and the legal system, no matter how developed the country may
be. It seems that these norms will be related to a feeling of proprietorship over
culture, and the resources that are managed through social norms.'' As Michael
Brown said in his 2003 book Who owns Native Culture?, "the crux of this
problem does not lie in irreconcilable views of ownership, even where these
exist. It is instead a fundamental matter of dignity."'
CONCLUSION
The cost-benefit approach is a fundamental instrument to study the creation
and evolution of property rights. However, the Fog Catchers case shows that
this may be insufficient to deeply understand the human-natural resource relationship. The interaction of social norms, legal property rights, and the State
will be of main importance in this endeavor. The inability of the legal system
in transforming social property norms into legal property rights, understanding
the particularities of the former, will be a constant threat to the people that cur-
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rently live on the outskirts of the Law. Culture, and how it may shape the relationship between people and their resources, may be able to shift the balance,
avoiding or incentivizing the creation of property regimes.
Legal pluralism, and the tension between private orderings and the legal
system, is not an exclusive characteristic of developing countries or aboriginal
groups, nor is it necessarily negative for the legal system. It is a lack of understanding of the social norms by the State that creates dividing walls. Based on
the Fog Catchers case, it seems clear that we need more bridges rather than
walls.

BOOK NOTE
Seth M. Siegel, Iet There Be Water: Israel's Solution for a Water-Starved World, A
Thomas DLunne Book for SL Martin's Griffin (2017 reprint); 368 pp.; ISBN 9781250115560.
Seth Siegel is a lawyer, activist, writer, and successful serial entrepreneur.
His essays on water and other policy issues have appeared in The New York
7)nes, The Wall St-eetJournal, The Los Angeles Thnes, as well as leading
publications in Europe and Asia. He speaks regularly on a range of topics,
including water policy, Middle East politics, and national security. In one of his
latest books, he examines Israel as an increasingly viable model for how to deal
with impending water shortages worldwide.
Part I, "The Creation of a Water-Focused Nation," covers three chapters.
Chapter 1, "A Water-Respecting Culture," discusses some of the principles Israeli schoolchildren are taught. Essentially, Israel teaches the youth of the nation how to minimize the use of water, embracing the idea that saving water is
everyone's job. Israelis use the educational process to teach water conservation.
Turning back the clock, Siegel takes the reader to the young State of Israel's
beginning, and the Zionist pioneers' decision to make water the common property of all. Siegel explains that the nation codified its water in a series of laws
that confirmed the centralized water philosophy of Israel. The first, passed in
1955, prohibited any drilling for water anywhere in the country, even by an
owner on his private land, without first obtaining a license to do so; the private
property rights yielded to government control. The second of the water laws,
also passed in 1955, prohibited any distribution of water that does not pass
through a meter. This requires that all utilities install separate meters to measure the amount of water provided to each home or business. A third law, passed
in 1957, addressed surface water. This placed the water found in rivers and
streams under government control and took charge of rainwater. The law took
ownership of the sewage flowing out of Israelis' homes. The law prohibited
diversion of any of these foris of water without first receiving a government
permit. It compelled farmers to obtain a license before herding their own grazing animals on their own property if the animals would cross a waterway in the
process. This centralization ultimately culminated in 1959 when the legislation
vested in the government "widespread power to control and restrict the activities
of individual water users in order to further and protect the public interest."
Ultimately Siegel points out that Israel's water system may be the most successful example of socialism in practice anywhere in the world today.
Chapter 2, "The National Water Carrier," explores a pivotal point in the
Israel solution to a diminishing water supply. Jewish water engineer Simcha
Blass, pushed by the British White Paper of May 1939, asked to create a "fantasy water plan" that could be presented to the British in the hope that it might
modify their thinking about expanding the number of Jewish immigrants.
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Blass's idea was to develop a massive infrastructure project that would take water from the water-rich north and bring it to the water-limited center and waterimpoverished south. Blass proposed a three-phrase approach to national selfsufficiency in water. First, Blass believed that large amounts of water lay below
the surface of the Negev desert, accessible by deep drilling. Second, Blass proposed pumping water out of the Yarkon River, north and east of Tel Aviv, and
transporting it to the Negev, primarily for agricultural use. Then, water would
be brought from north to south via mostly underground infrastructure that
would bisect the nation in what would become the National Water Carrier. Using the diversion of the Colorado River as a model, an engineering feat that
brought freshwater to Los Angeles, Blass created plans to transport these
sources of water south as needed, until the system would tenninate at farms
dotted throughout the then-sparsely populated Negev. The National Water
Carrier enabled the Negev desert to fulfill Ben Gurion's pledge that Israel
would make the desert bloom. The country's new system not only improved
water reliability, access, and quality overnight-it also served as a great inspiration for the young nation.
Chapter 3, "Managing a National Water System," discusses how Israel began to distinguish its system from the rest of the world. Siegel points out that
initially the Finance Ministry set water prices, except for the price paid by farmers, the price of which the Agriculture Ministry seL However, in 2006, The
Water Commission was renamed the Israel Water Authority, and it was given
real authority when power was transferred from the political level to a technocratic one. This became essential to the success of Israel. In 2008, the Water
Authority announced that everyone would have to pay the real price for the
water they were using. The reason for the price increase was not exclusively
related to conservation, Siegel explains. The water regulators wanted to maximize spending on water infrastructure, both existing and new. The water fees
were to be spent exclusively on the nation's water needs, with nothing diverted
to help balance other parts of municipal or national budgets. Thus, water prices
increased by forty percent in all households. At about the same time the price
hikes went into effect, the Water Authority took away management of all water
and sewage from every municipality and created a new, apolitical system of municipal water corporations.
Part II, "The Transformation," covers four chapters. Chapter 4, "Revolution(s) on the Farm," begins by focusing on Jewish water engineer Simcha Blass.
Blass visited a farm in the 1930s when he noticed a row of planted trees. One
of the trees was much larger than the others. Blass noticed a small leak in an
irrigation pipe near the base of the taller tree. This image stayed with Blass, and
would ultimately help create drip irrigation, which completely revolutionized
agricultural water use in Israel and worldwide. After several years Blass made
two discoveries. First, regardless of the location of his experiment in Israel and
regardless of the type of tree or plant, drip irrigation used far less water than
flood or sprinkler irrigation on adjacent test areas. On average, drip irrigation
saved fifty to sixty percent of the water customarily used. Second, the yield from
crops watered with drip irrigation was higher than with other known irrigation
techniques. Blass did run into hardships though. One major challenge, Siegel
points out, was when Blass buried the drip line next to the seed. The experiment quickly ended when the roots migrated into the drippers, blocking the
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flow of water and killing all of the trees. Luckily, Blass adjusted and, following
the suggestion of Yehuda Zohar, the drippers were placed at the base of the
trees rather than in the soil. This proved to be extremely successful. As technology has advanced, drip irrigation has become more efficient. Not only are

there now drip systems that produce higher yields with less water, but the
driplines also save on the energy cost of pumping water to the field. Drip lines
have also been used to increase efficiency when applying fertilizer to the seeds,
resulting in a decrease of polluting runoff from excess fertilizer.
Chapter 5, "Turning Waste into Water," reveals yet another way Israeli
scientists found to conserve water. Siegel begins the chapter by enlightening
readers, explaining that over eighty-five percent of the nation's sewage is reused.
Sewage includes everything that goes down the sink, shower, bathtub or toilet,
and the rain that falls into the storm drains. The country began using Sand
Aquifer Treatment ("SAT") to obtain tertiary-quality reclaimed water. This
process essentially uses fine sand as a filter for cleaning sewage. Using SAT
systems, sewage in Israel can supply a third of the water needed for agriculture.
Israel began the treatment of its sewage to reduce pollution and to improve the
quality of its citizens' lives. In the same breath, Israel developed a parallel water
supply that can be used safely in agriculture.
Chapter 6, "Desalination: Science, Engineering, and Alchemy," discusses
the old idea of how to make salty seawater potable. The large-scale desalination
of the Mediterranean seawater appeared to be an ideal solution to persistent
water shortages. Alexander Zarchin made the first attempt in 1954, where he
proposed spraying water into a vacuum, then freezing it to push the salt out.
This method proved to be too expensive and impractical for large-scale implementation. Nathan Berkman took over Zarchin's group. By combining certain
mechanical elements. of Zarchin's technique, including various concepts for
heating water to create vapor, Berkman's team created two new energy-efficient
approaches to desalination. The first, Mechanical Vapor Compression
("MVC"), works in settings where the cost of an unscheduled shutdown would
be economically unacceptable. The negative aspect of MVC is that the assurance of consistency comes with a price in higher operating costs. The second,
Multi-Effect Distillation, uses a series of linked aluminum tubes to replace the
chambers traditionally employed to heat the water to produce vapor. Since
these aluminum tubes held and transferred heat more efficiently than any previous method or material, the temperature could be kept consistently high,
thereby reducing the need for a new energy source to heat water added during
the process. In 1966, Sidney Loeb, ajewish-American, developed a technique
called reverse osmosis while working in Israel. Initially designed for brackish
water, reverse osmosis pushes water through a membrane that causes pure water to move one way while salt molecules move in the opposite direction.
Through the use of reverse osmosis, the water yield was not just the highest
quality water in Israel in terms of cleanliness, low salinity, and high clarity; it also
turned out to be about fifty percent cheaper than any of the cost estimates the
Israeli Cabinet had received when deciding to pursue desalinated water. Siegel
points out that with desalination, water has become a purely economic issue.
Water is no longer a question of how, but how much.
Chapter 7, "Renewing the Water of Israel," discusses the change the technology has had on the landscape of Israel. By reusing water, using less water,
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and decreasing pollutants in water sent back to water ways, Israel's natural rivers
are returning to healthy states. This in turn has led to an increase in parks
around the nation.
Part III, "The World Beyond Israel's Borders," covers four chapters beginning with Chapter 8, "Turning Water into a Global Business." Naturally,
given the success of the technology Israel developed in the realm of water, many
Israeli entrepreneurs have explored global opportunities for water conservation.
Siegel points out that the result of this has been the transformation of Israel's
water expertise into a lucrative export industry.
Chapter 9, "Israel, Jordan, and the Palestinians: Finding a Regional Water
Solution," discusses how Israel shares its water expertise with neighboring nations. The more stressed these nations become for water, the more willing they
are to see across political stances to work towards a common solution. Israel
helps by offering not just water, but also providing training and technology to
the Palestinian National Authority. Israel and the Palestinian National Authority have also teamed with Jordan to develop a project to desalinate the Red Sea
among the three nations.
Chapter 10, "Hydro-Diplomacy: Israel's Use of Water for Global Engagement," and Chapter 11, "No One is Immune: California and the Burden of
Affluence," tell the story of how Israel broke out of the diplomatic isolation of
the region. The sharing of Israel's expertise of water has helped Israel form
bonds with nations all around the world. Siegel points to China as one example
of a country that has struggled with water issues. In the 1980's, the Chinese
government reached out to Israeli water engineers in hopes of getting assistance
with an irrigation plan for Wuwei. After the success of this project, a bond
began to form between the two nations. Siegel also points out that the United
States has worked and continues to work with Israel to try and solve water issues.
Hundreds of African communities also use Israel training programs to aid in
their management and irrigation.
In the final chapter, "Guiding Philosophy," Siegel reiterates the three key
tenets of Israeli water philosophy. The first being public ownership of water.
Siegel quotes Haim Gvirstam who argued that by allowing government control
over the entire resource, Israel can prioritize water based upon its highest and
best use which gives certainty to Israeli water users, especially when compared
to the "chaotic" free-market approach. The next is real-cost pricing. Siegel
states that the most important reason for setting water and sewage fees at their
real price is to let market forces work. Real pricing encourages consumers to
use all of the water they need, but no more. Lastly, Israel heavily supports
innovation in water technology. Government policy encourages privately driven
innovation and public-private partnerships.
In conclusion, Let 7here Be Water portrays a possible model for solving
water problems around the world. With technological innovation, political
foresight, and powerful public mindfulness, Israel has "made the desert bloom."
Today, Israel shares what the nation has learned with developing countries
around the world.
Kole Kelley

CASE NOTE
NEw RULES IN THE LAND.OF COOL SUNSHINE
A judge who always likes the result they reach is a bad judge. Many credit
Justice Antoni Scalia with this phrase and even the newest Supreme Court
Justice, Neil Gorsuch, made the exact same point when accepting his appointment on the Supreme Court.' Does a similar principle exist in the Colorado
Doctrine (the "Prior Appropriation Doctrine" or "Doctrine")?
The San Luis Valley ("Valley") is incredibly unique.' While the entire state
works to meet the growing demands on the Colorado water system, the Valley
needs a more tailored solution.' The Valley's limited water supplies have been
over appropriated since 1900.' Pairing that with the driest consecutive four-year
period on record for the Upper Rio Grande, the reality of exhausted water sup-

plies becane quickly apparent.3 Throughout the drought, many Valley farmers
"relied upon their wells, with a resulting substantial overdraft of the confined
and unconfined aquifer systems."' In order to find a solution, many looked
back to 1975, when State Engineer Clarence Kuiper first attempted to adopt
groundwater rules and regulations for Water Division No. 3.
Kuiper's rules were eventually remanded back to the State Engineer by the
Colorado Supreme Court for reconsideration.! By the time the Court re-

1. Nolan D. McCaskill, The 11 most memorable Scaba quotes, POLITIco (Feb. 14, 2016,
12:59 AM), https://www.politico.con/stoiy/2016/02/best-antonin-scalia-(uotes-21927; Judge
Gorsuch Full OpeningStatement NBC NEws (Mar. 20, 2017, 1:35 PM), https://www.nbcnews
96
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2. See Alamosa-La Jara Water Users Protection Ass'n v. Gould ("Alamosa-L7Jara"),674
P.2d 914, 918 (Colo. 1984) (providing a comprehensive description of the unique geology, geography, and hydrology of the Valley); see also Am. Water Dev., Inc. v. City of Alamosa, 874 P.2d

352, 367 (Colo. 1994).
3. See general/v COLo. WATER CONSERVATION BD., COLORADO'S WATER PLAN (2015)
(creating a goal to reduce the supply and demand gap).
4. Alamosa-Lajaa, 674 P.2d at 918.
5. Colo. Div. OF WATER RES., STATE ENGINEER'S STATEMENT OF BASIS AND PURPOSE
FOR RULFs GOVERNING THE WITHDRAWAL OF GikOUNDWATER IN WATER DIvIsION No. 3
(THE Rio GRANDE BASIN) AND ESTABLISHING CRITERIA FOR THE BEGINNING AND END OF THE
IRRIGATION SEASON IN WATER DIvIsION No. 3 FOR ALL IRRIGATION WATER RIGHTs 7 (2015)
[hercinafter STATE ENGINEER'S STATEMENT OF BASIS AND PURPOSE] (The period 2002-05 was
the driest consecutive four-year period on record for the Upper Rio Grande. In 2002, the annual
streamflow of the Rio Grande as gauged at Del Norte was 160,000 acre-fcet, as compared to a
long-term average of about 640,000 acre-feet per year).
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7. See In re Rules GoverningNew Withdrawals of Groundwaterin Water Division No.3
Alectng the Rate or Direction ofMovement of Water in the ConfinedAquifer System ("New
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3 2006).
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manded Kuiper's rules, Valley residents had already shifted their focus to a federal reclamation project Valley residents hoped the project would add "a new
water supply to the Rio Grande, reducing 'the curtailment of surface diversions
that would otherwise be required by the Rio Grande Compact, while at the same
time reducing claims of stream depletion from well pumping.'"' However, the
project, better known as the Closed Basin Project, failed to yield the expected
quantities of water to the disappointment of its planners.o
Valley residents also faced threats of tapping the Valley aquifers for export,
potentially for use in the Colorado Front Range municipalities, during the same
time span." This expended large amounts of irrigator resources, including an
election to pass a mill levy to finance the litigation to oppose groundwater exports of water from the Valley.
Running out of time and options, the State Engineer filed the Rules Governing the Withdrawal of Groundwater in Water Division No. 3 and Establishing Criteria for the Beginning and End of the Irrigation Season Rules for Water
Division No. 3 for All Irrigation Water Rights ("Rules") in Water Division No.
3 Water Court on September 23, 2015." The State Engineer had stipulated to
amendments to the Rules with multiple opposers, but the time had come to
make a determination on the Rules with trial set to begin January 24, 2018.'
This paper analyzes the Rules proposed by the State Engineer and offers some
predictions on some of the potential effects the Rules will have on Valley residents who desperately need a solution to their water problem.
It is true that at some point, on the quantity axis the marginal utility from
larger water rights would likely diminish, so that it would be more eflicient for
water exceeding that quantity to be used by another user." The problem is who
makes that decision? The Prior Appropriation Doctrine establishes distributive
justice, preventing the ownership of water from accumulating in the hands of
those owning land next to the stream. The Doctrine has and will continue to

injury to senior rights from groundwater withdrawals based on die finding of material injury on a
Valley wide basis . . . but remanded the rules and regulations for reconsideration in accordance
with the policy of 'maximum-optimum utilization' and the 'reasonable-means-of-diversion' doctrine").
9. STATE ENGINEER'S STATEMENT OF BASIS AND PURPOSE, supra note 5, at 5.
10. See New Conlined Gioundwater Rules lor Div. 3, Case No. 04CW24, at *33 ("The
agreement over-optimistically contemplated that the Project would provide not less than 250,000
acre-fect of additional water over any ten-year period once phase 4 of the Project was in operation."); see id. at *32-33 (stating that originally decreed for 106,000 acre-feet per year, at present
the Rio Grande Water Conscrvation District has made absolute 43,520 acre-feet of water but
reduced the remaining conditional water right by 32,000 acre-feet).
11. Am. WaterDei, Inc., 874 P.2d at 358.
12. Id. at 376-77 (following a 1991 trial, the Water Court denied and dismissed American
Water Development, Inc.'s ("AWDI") application to withdraw water under die Baca Grant No.
4 (a tract of land near the Great Sand Dunes National Park and Preserve). The Water Court
issued a judgment against AWDI to compensate the objectors for attorneys' fees and costs incurred relating to the claims dismissed on the eve of trial, and costs for the claims that went to
trial. The Colorado Supreme Court upheld both judgments. Id. at 376-77, 386.
13. STATE ENGINEER'S STATEMENT OF BASIS AND PURPOSE, supra note 5, at 1; see Resume
Notice Issued by Water Court Division No. 3, No. 15CW3024 (OcL 15, 2015).
14. Water rules tril begns Monday, ALAMOSA NEWS, https://www.alamosanews.com/article/water-rules-trial-begins-monday (last visited May 27, 2018).
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protect the interest of small scale farners." This Lockean view helped shape
the Colorado Doctrine, and now shapes the Rules." The Rules effect, aside
from the targeted replenishment of Valley aquifers, is essentially the same. The
decline in well depletions theoretically returns surface rights back to a useable
level. This is distributive justice. Returning usable water to as many as possible,
while also replenishing the parched aquifers.
GETTING TO JANUARY
The Colorado General Assembly mandated the adoption of both the
Groundwater and Irrigation Season Rules for Water Division No. 3 and the
Confined Aquifer New Use Rules "in stages."" The Rules reflect the State Engineer's stepwise approach to the integrated administration of surface and
One of the bills adopting the Rules,
groundwater in the San Luis Valley.

House Bill 98-1011 ("H.B. 98-1011"), "served as a catalyst for initiating the Rio
Grande Decision Support System Study, a study of the Valley's aquifer systems." ' The Water Court for Division No. 3 called this study "one of the most
comprehensive studies of the Valley's geology and hydrology that has ever been
undertaken."' This study became the basis for the development of a new
groundwater model ("RGDSS Model")." The RDGSS Model is a computerized mathematical model designed to "simulate, among other things, the flow
of groundwater," and can be updated as new information about the aquifer systems becomes available.22

The other bill, Senate Bill 04-222 ("S.B. 04-222"), helped guide the rulemaking. S.B. 04-222 approved the maintenance of a sustainable water supply
in each aquifer and encouraged the use of groundwater management subdistricts. 2 ' However, the bill's directive raised the issue of how to create subdistricts
that limit the ability of water appropriators to exercise their rights, while still
furthering the principles of certainty, equity, and justice. The State Engineer
took many precautionary steps to ensure the Rules were a local product in an
effort to prevent state oversight. For example, the State Engineer created multiple committees to aid the rulemaking process and to receive local input into
the groundwater rules.'
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19. See H.B. 98-1011, 61st Gen. Assemb., Reg Sess. (Colo. 1998) (codified at COLO. REV.
STAT. § 37-90-137(12)); see also S.B. 04-222, 64th Gen. Assemb., Reg. Sess. (codified at COLO.
REV. STAT. § 37-92-501(4)).
20.
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The Rules are designed to allow withdrawals of groundwater while providing for the identification and replacement of injurious stream depletions. The
Rules apply to all withdrawals of groundwater within Water Division No. 3,
unless the withdrawal is specifically exempted." The Rules governing the irrigation season apply to all irrigation water rights." Ultimately, the Rules seek to
achieve and maintain a sustainable water supply in each aquifer system, while
not unreasonably interfering with the state's ability to fulfill its obligations under
the Rio Grande Compact.'
Rule 6. Requirements for Withdrawals of Groundwaterin Water Division
No. 3
There are only three ways in which well users may make lawful groundwater
withdrawals that are subject to the Rules: (1) pursuant to a groundwater management plan for a subdistrict; (2) a plan for augmentation decreed by the Water
Court; or (3) a substitute water supply plan-each of which must comply with
the Rules.' "Once the phase-in period has expired, it will be illegal to make
any groundwater withdrawal that is subject to the Rules without having obtained
one of the three plans listed above."'
Rule 7: Standvds for lDetenmnations ofStream Depletions
The RGDSS Model is the default tool used to calculate stream depletions
within Water Division 3." The RGDSS Model is designed to determine stream
depletions from large groups of wells over large geographic areas. Currently, it
cannot determine stream depletions caused by a single well or a small group of
wells with reasonable reliability. However, response functions, derived from
the RGDSS Model on the effect of groundwater withdrawals from all wells in a
response area can be used to determine the proportional stream depletions predicted by the response function attributable to consumption via a single well or
small group of wells in the response area. Response areas are smaller hydrogeological areas within the larger RGDSS Model Domain."
The State Engineer must establish a lower limit of reliability of the RGDSS
Model to ensure that predicted stream depletions actually occur.' This means
that the State Engineer must determine the lowest variation of consistency allowed as a basis for what areas the model is sufficiently reliable enough to use.

Governing the Diversion and Use of Underground Waters in Water Division 3, Division of Water Resources (Dec. 31, 2008).
26. Rules Governing the Withdrawal of Groundwater in Water Division No. 3 and Establishing Criteria for the Beginning and End of the Irrigation Season in Water Division No. 3 for
all Irrigation, Rule 3.1 [hereinafter Div. No. 3 GroundwaterRulesl.

27. Id.
28.

See STATE ENGINEER'S STATEMENT OF BASIS AND PURPOSE, supra note 5, at 8.

29.

Div. No. 3 GroundwaterRules, Rule 6.

30.

Id. at Rule 3.

31.

Id. at Rule 7.

32.

STATE ENGINEER'S STATEMENT OF BAsIS AND PURPOSE, supra note 5, at 23.

33.

Div. No. 3 GroundwaterRules, Rule 7.2.
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Response functions are not used on streams on which the RGDSS Model predicts stream depletions in volumes below this lower limit of reliability.'
There are procedures for a well user whose well lies outside of the RGDSS
Model Domain.' These areas generally lie above the valley floor and do not
have aquifers acting as reservoirs for groundwater storage similar to that of the
Confined Aquifer System arid the Unconfined Aquifer of the Closed Basin.'
Rule 8: Standardsand MonitoringMethods for Achieving and Maintaininga
Sustainable Water Supply
The Rules divide Water Division No. 3 into three areas: (1) areas within
the RGDSS Model Domain in which the Confined Aquifer System provides
the majority of groundwater withdrawals; (2) areas within the RGDSS Model
Domain in which the Unconfined Aquifer provides the majority of groundwater
withdrawals; and (3) areas outside of the RGDSS Model Domain." The requirements for sustainability differ depending on the area."
Rule 9: Subdisticlt's ProposedGroundwaterManagement Plan
Groundwater management plans are required to contain certain information and must meet specific requirements.' The plan must show replacement or a silmilar remedy for injurious stream depletions caused by subdistrict
wells.' The plan also must describe what the subdistrict will do to achieve and
maintain a sustainable water supply in its response area." "If a subdistrict fails
to make progress toward achieving and maintaining a sustainable water supply
within ten years, the subdistrict must then take action above and beyond the
requirements of its Groundwater Management Plan."" It is not yet clear what
"actions above and beyond" would be. One would assume it would be additional sustainability focused actions on top of what the plan already calls for, as
the plan is not actually accomplishing its goal.
Rule 10: Plans for Augmentation
An alternative to joining a subdistrict is obtaining a plan for augmentation
in order to satisfy the obligation to address any injurious stream depletions

34.
35.
36.

37.

Id. at Rule 7.2.6.
Id. at Rule 7.6.

Sec STATE ENGINEER'S STATEMENT OF BASIS
Div. No. 3 GroundwaterRules, Rule 8.

AND PURPOSE, supra note

5, at 23.

38. See id. at Rule 8.1 (containing a specific sustainability standard for areas where groundwater withdrawals are predominantly from the Confined Aqluifer System); see id. at Rules 8.28.4 (wells in areas within the RGDSS Model Domain and in which groundwater withdrawals are
predominandy from Unconfined Aquifers arc subicct to the Unconfined Aquifer sustainability
standards); id. at Rules 8.5-8.6 (wells in areas not specilied must Propose an Alternate Plan to
achieve a Sustainable Water Supply in the aquifers from which they withdraw groundwater).

39.

Id. at Rule 9.

40.

Id. at Rule 9.1.3.

41.

Div. No. 3 GroundwaterRules, Rule 9.1.

42.

STATE ENGINEER'S STATEMENT OF BASIS AND PURPOSE,

supia note 5, at 25.
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caused by groundwater withdrawals and achieve and maintain a sustainable water supply." The plan must adequately prevent injury and operate in compliance with the requirements specific to Water Division No. 3, set forth in the
Colorado Revised Statute section 37-92-501(4) and the Rules.'
Plans for augmentation are allowed to use response functions to determine
stream depletions." However, if the plan includes wells located outside the
RGDSS Model domain, the plan is not allowed to use response functions from
the Model to determine stream depletions." Plans for augmentation within the
RGDSS Model domain are allowed to use an alternative method instead of
response functions to determine stream depletions." Plans for augmentation
outside the RGDSS Model domain are required to use an alternative method
instead of response functions to determine stream depletions." Whatever
method is chosen, well users with plans for augmentation must provide the State
Engineer with the information required to generate and utilize the method."
Rule 14: Irrigation Season
Rule 14 sets the criteria the Division Engineer will use to establish irrigation
seasons in Water Division No. 3 each year.' The presumptive irigation season
begins on April 1 and ends on November 1." However, the Division Engineer
has discretion to modify these dates in response to climatic change and other
unprecedented conditions." Irrigation seasons may differ based on factors specific to each region: local hydrology, weather patterns, crop types, etc." Continuing the current practice, the Rules require the Division Engineer or members
of his staff to meet with water user groups and set the irrigation season, providing
notice to all interested water users." The Rules also require an expedited appeals process for challenging the dates of the irrigation season set by the Division Engineer.5 The State Engineer must make a determination on the appeal
within two days because of practicality concerns." A longer period of time may
make it impossible for the Division Engineer to readjust the beginning or end
date of the irrigation season based on the appellate decision.
Rule 21: Benchmnks/Phase-in
Because these plans are subject to litigation, well users cannot know for
certain how much time they will need to come into compliance with the Rules.
Rule 21 sets a two-year time limit for well users who are currently operating
43.

Div. No. 3 GroundwaterRules, Rule 10.
COLO. REV'. STAT. § 37-92-501(4).
45. Div. No. 3 GroundwaterRules, Rule 10.2.
46. Id.
47. Id.
48. Id.
49. Id.
50. Id. at Rule 14.
51. Div. No. 3 Groundwater Rules, Rule 14.1.
52. Id.
53. Id.
54. Id. at Rules 14.2, 14.3.
55. Id. at Rule 14.4.
56. Id.
44.
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under plans for augmentation to continue their operations, provided that the
user files an application in water court and is diligently litigating the plan for
augmentation.3' "Plans must contain terms sufficient to meet all of the applicable requirements of the Rules.""
Rule 21 also creates a timeline for subdistricts to form and develop their
groundwater management plans." The rules create benchmarks for subdistricts
to compare with to insure compliance with Rule 21. The first benchmark requires subdistricts to have petitioned for their formation within one year of the
effective date of the Rules.'
The Rules also contain provisions that apply only to entities that are legally
precluded from joining a subdistrict other than by contractL' Because it is unlikely that subdistricts in areas other than Subdistrict No. I will be operating
under approved groundwater management plans as of the effective date, Rule
21.2 allows these specified entities additional time to enter into contracts with
subdistricts."

The State Engineer has discretion to extend deadlines for compliance with
the Rules upon showing good cause." This means a well user must demonstrate
they diligently and in good faith attempted to comply with the Rules, but nevertheless have been unable to do so.'
Rule 24: RGDSS Model, Lower Limit of Reliability, and Response Functions
"This Rule explains the role of the RGDSS Model."' The State Engineer
must notify interested persons when his office makes significant changes to the
RGDSS Model or response functions.' The State Engineer is also required to
start an additional formal rulemaking process if the State Engineer determines
that new technology should be used in place of the RGDSS Model."
THE EFFECTS OF THE NEw RULES

In essence, the Rules further principles underlying the Colorado Doctrine.
Those who believe in the Colorado Doctrine undoubtedly will see successes in
the Rules, whether they like the Rules or not. Diverging from, and in contrast
to, the modern interpretation of prior appropriation as a paradigm of privateproperty rights," a distributive justice focus that keeps the public resource of
water out of the hands of speculators and monopolists continues to be the main
focus of the prior appropriation system. Achieving allocative efficiency through
57.
58.
59.
60.
61.

Div. No. 3 GroundwaterRules, Rule 21.
STATE ENGINEER'S STATEMENT OF BASIS AND PURPOSE, supra note 5, at 28.
Div. No. 3 GroundwaterRules, Rule 21.1.2.
Id. at Rule 21.1.2.1.
Id. at Rule 21.2.

62.
63.
64.

Sec id.
Id. at Rule 21.3.
Id.

65.
66.

Div. No. 3 GroundwaterRdes, Rule 24.4.

67.
68.

Id. at Rule 24.6.
See, e.g., Mark W. Tader, Reallocating Western Water: Benelicial Use, Property, and

STATE ENGINEER'S STATEMENT OF BASIS AND PURPOSE, supm note 5, at 29.

Pobitks, 1986 U. ILL L. REV. 277, 284 (Western states have long "recognizcd property rights in
water that surpassed any interest protected at common law").
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freely conveyable private-property rights was not a primary goal of the farmers,
lawyers, and publicists who advocated for and developed the Colorado Doctrine." This is because water rights in Colorado fall outside the bipolar continuum of property rights, "with purely private property on one end and common
property [or resources] on the other."" The dilerence between these two types
of property rights is most clearly illustrated by a concentration of wealth and the
right to exclude on one end and egalitarian distribution and inclusion on the
other." Ironically, Colorado rejected the common-property regime of riparian
law because it was "too exclusionary and tended to the concentration of water
in the hands of an underserving few."7. However, Article 16 of the Colorado
Constitution applies Lockean principles of wide distribution though rules that
promote ditch easements, the priority principle, public ownerships of the state's
surfaces water, and the beneficial use requirement." Thus Colorado water law
falls somewhere within the continuum of private property laws and public property laws, and based on the theory of distributive justice.
The one thing that was known when this process began was that the current
laws governing groundwater usage and distribution in Water Division 3 are causing injury." While the Rules face many who dissent, they are necessary to protect not only the valuable resource of water, but also the residents that call the
unique high-altitude desert landscape of the San Luis Valley home. There are
three major components of these rules: (1) determination of depletions; (2) operation of the subdistricts; and (3) sustainability
The key focus of the Rules is to return to the priority system and achieve
sustainability. While the State Engineer retained the authority to specify how
water is replaced, the State Engineer left it up to the well owners in the Valley
to decide how they want to replace the water. Thus, the water users of the area
sculpted the mandate into an idea that fit the unique area, as well as the issues
it faces, and protected themselves from micromanagement by the state. While
there are really three options a well owner has: (1) join a subdistrict; (2) seek
approval for an augmentation plan; or (3) shut down their well, the Rules are
crafted broadly to allow flexibility for the water users. By leaving the Rules
broad, water users can be creative in finding solutions to help protect the rights
of the water right holders and in creating legal remedies for those who have
invested heavily in high capacity wells.
Ultimately, the Rules were the only option left for the San Luis Valley other
than direct state intervention." The use of the Advisory Committee and the
subcommittees helped the residents protect their interests, while working towards a common goal. The committees help protect the individual rights of
each appropriator. The Rules entered the courtroom on January 24, 2018 and
69.
70.
71.
72.
73.

See SCHORR, supra note 16, at 142.

Id. at 161-62.
Sce id. at 162.
Id. at 162.

Sec LOCKE, supra note 17, at §§ 27, 31; COLO. CONST. art. XVI.
74. Aunaosa-la.Jara,674 P.2d at 935-36.
75. Sustainability is meant in the sense of protecting surface water rights from injury and work
towards matching water supplies widi dic amount of groundwater that irrigators are pumping.
76. See H.B. 98-1011 (codified at COLO. REV. STAT. § 37-90-137(12); see also S.B. 04-222
(codified at COLO. REV. STAT. § 37-92-501(4)).
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will soon become the way of life for water users in the land of cool sunshine.
THE ANSWER

Thus, to the question: if a water user likes every rule that is implemented,
are they truly a good water user? The answer is no. One need not look any
further than the Prior Appropriation Doctrine to find similarities in necessity
and operation. The Prior Appropriation Doctrine as developed in nineteenthcentury Colorado was viewed at the time as striking a blow at private property
in order to advance distributive justice." The Prior Appropriation Doctrine is
not without critics, yet the doctrine is what generates the growth of Colorado."
The flexibility allowed under the Doctrine is what now allows for the creation
of the Rules. The Rules face similar critiques. The Rules, in operation, prevent
high capacity wells from operating at maximum potential in order to ensure
surface appropriators water and that the Valley meets Compact requirements.
However, like the Prior Appropriation Doctrine, the benefits do not stop at
distributive justice. There are seemingly no feasible alternatives, not unlike the
need to appropriate water away from a river in Colorado." Western water requires creativity. Western water requires pioneers. And yes, Western water
requires the adoption of certain rules, however unpopular at the time, that further the purpose behind the Prior Appropriation Doctrine.
Kole Kelley

77.
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79.

SCHORR, supm note 16, at 2.
Id.at 142.
See Coffin v. Left Hand Ditch Co., 6 Colo. 443 (1882).
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S.B. 252, Reg. Sess. (Cali. 2017) (requiring cities and counties to request
certain information from new well permit applicants in critically overdrafted basins).
California Senate Bill 252 ("SB 252") wades into the core of California's
water law overhaul by requiring cities and counties overlying critically overdrafted basins to request information about a potential well before approving
an application for the well permit. The California Department of Water Resources ("DWR") designates basins as critically overdrafted.' In making this
determination, the DWR considers geological, hydrological, and political conditions.' However, people can still purmp more water from these basins through
new and existing wells. State leaders and water users alike are concerned that
increased pumping from critically overdrafted basins puts current water users
in jeopardy. During committee hearings, the bill's sponsor explained the danger for infrastructure and human health created by the increased strain on critically overdrafted basins, while noting that state policy also guarantees clean
drinking water for all Californians. Tulare County, a subject of discussion in
committee arguments, exemplifies this problem. Between January 2014 and
March 2017, Tulare County had 1600 reported well failures (as of March 28,
2017) but has still issued 6300 permits.
SB 252 aims to add transparency to both existing legal frameworks and the
Sustainable Groundwater Management Act ("SGMA"). SGMA creates legal
systems for constructing water wells and sustainability-focused agencies to oversee development and use of California's water basins.' However, the state will
not implement SGMA until 2020. SB 252 fills the gap between now and
SGMA's implementation, and will expire when SGMA-required groundwater
sustainability plans for critically overdrafted basins are due.' Proponents of SB
252 anticipate that requiring cities and water authorities to collect publicly-accessible information from new well applicants in critically overdrafted basins
will protect existing groundwater pumpers and critically overdrafted basins. Opponents argue that SGMA should take effect without modification and that the
situation does not call for further government regulation. Senator Bill Dodd
(D-Napa) sponsored and authored the bill. On September 12, 2017, SB 252
passed the senate with a vote of twenty-five to fourteen, with one vote not recorded. Governor Brown approved the bill on October 6, 2017.
As originally introduced, the bill created an affirmative requirement for the

12924 (2017).
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CAL. WATER CODE §
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Id.
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See Sustainable Groundwater Management Act (SGMA), S.B. 226 (Cal. 2015).
ScegenendalyCAL. WATER CODE §§ 100-113 (West 2018).

281

282

WATER IA WREVIEW

Volume 21

applicants to provide certain information about a proposed well. The final version instead requires cities and counties to request that well applicants provide
as much of the required information as they reasonably can. Cities, counties,
and other well users will use this information to make informed decisions about
common water in critically overdrafted basins. The required information includes:
*

a map and GPS information;

*

the well's depth, capacity, and nearby geological information;

*

features near the proposed well, such as pollutants, other water
sources, and existing wells; and

*

information about the water to be drawn, such as volume and purpose.

Additionally, for wells below Corcoran clay, the city or county must request
additional information regarding nearby water and infrastructure features (particularly nearby canals, ditches, pipelines, utility corridors, and roads).
However, SB 252 does not apply to everyone. It specifically exempts:
*

de minims extractors (a person who extracts 10 acre-feet or less per
year);'

*

applicants for replacement wells that do not increase the total amount
of water extracted;

*

city or counties that undergo an exemption process;

*

county or municipal wells that provide water solely for residents of
the city or county; and

*

public agencies that substantially meet or exceed SB 252 requirements through another law.

The bill contains no moratoriums on new wells, does not impose limits on
wells, and does not otherwise interfere with municipal ordinances.
Senator Andy Vidak (R-Hanford) led the opposition to the bill. He argued
that SB 252 undermines the purpose of SGMA.' Vidak contended that the
purpose of SGMA was to ensure management of groundwater at a local level
and management of basins in their entirety.' He claimed that SB 252, instead,
sections off basins by community and removes management from local hands.!

5. CAL. WATER CODE § 10721 (2017).
6. Letter from Senator Andy Vidak (R-Hanford) to Governor of California, Sept 26, 2017,
http://districtl 4 .cssrc.us/contcnt/vidak-governor-veto-ani-water-well-dilling-measure-sh-252 (requesting the Governor to veto SB 252).
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SB 252, he claimed, will pit communities against each other rather than requiring them to work together to share water basins.' Additionally, Vidak proposes
that making too many changes to SGMA, such as this, will cause SGMA to
collapse.o Permit authorizers worried that the bill would move their authorizations from ministerial-approval conditioned on meeting predetermined criteria-to discretionary-approval requiring collection of information and a decision of whether to authorize the well. However, the authorizers did not strictly
oppose SB 252.
SB 252's supporters, however, explained that SB 252 is necessary for
SGMA. They argued that without the transparency provided by SB 252, well
users simply do not have information about other people with basin access.
The Union of Concerned Scientists suggested that this lack of infomniation
meant that well users could not make informed decisions about the water they
rely on." Senator Dodd stated that, while some believe California should wait
for local sustainable groundwater agencies to prepare plans, SB 252 represents
the minimum that any of these agencies would do. He also argues that stakeholders may not be able to wait any longer to protect critically overdrafted basins." Dodd concluded one committee hearing by ensuring permit authorizers
that this did not represent a trend towards granting them discretionary, rather
than ministerial, power.
SB 252 does not solve California's water problems, and critically overdrafted basins continue to be of great concern for legislators and water users
alike. While the state waits for SGMA to take effect, SB 252 at least provides
infornation that may protect critically overdrafted basins and the people who
rely on them.
GarrettKizer
KANSAS
S.B. 46, 2017 Leg., Reg. Sess. (Kan. 2017) (clarifying the statutes governing
Water Conservation Areas and altering the remedies and procedures available
to water right holders for water impairment).
Kansas Senate Bill 46 ("SB 46") grew out of discussions among stakeholders-including the Kansas Department of Agriculture, Kansas Farm Bureau,
and groundwater management districts-following the implementation of the
state's newly established Water Conservation Areas ("WCAs"). In 2015, the
Kansas Legislature created WCAs as a means to extend the useable lifetime of
water supplies, specifically the Ogallala-High Plains aquifer. WCAs incentivize
water rights owners in areas with particularly strong conservation needs to voluntarily decrease the total amount of water they use. The initial statute authorizing WCAs provided that the Chief Engineer of the Division of Water

9.

Id

10. Id.
11. Juliet Christian-Snith, Cahibrna's Water Bill Will Tell [Is Who's Tappig Dcpleted
Groundwatcr Basis, UNION OF CONCERNED SCIENTISTS (May 30, 2017, 8:50 AM), htps://blog.
ucsusa.org/julict-chistian-smith/californias-water-weIl-bill-will-tell-us-whos-tapping-depletedgroundwater-basins.
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Resources ("DWR") could approve plans for individual rights holders participating in the WCAs, allowing the rights holders greater flexibility in the use of
their water rights.
Several impacted parties worried that the provisions describing these increased flexibility measures were unclear. The Senate Committee on Agriculture and Natural Resources directly sponsored SB 46 to address these concerns.
As introduced, the bill contained several significant changes. The bill provided more details about the flexibility for water rights owners who join WCAs.
Specifically, the Chief Engineer may authorize management plans for rights
holders participating in WCAs. The management plans can allow right holders
to stretch their allotments over years, apply for new use types, and draw more
water from one right than previously allocated, so long as the total use does not
exceed their total rights under the management plan. Acknowledging the potential impacts of allowing participants to exceed some allocations, the bill also
required neighboring rights owners to be notified about the WCA plan. Additionally, the bill expanded the potential areas eligible for WCAs to include areas
closed to new appropriations.
The bill was generally supported, and numerous groups testified in support
before both the House and the Senate including: the Kansas Livestock Association, the Kansas Department of Agriculture, Southwest Kansas Ground Water
Management District 3, Kansas Water Office, the Kansas Farm Bureau, and
the Kansas Corn Growers Association. No groups or legislators offered testimony in opposition to the bill. The supporters highlighted the significance of
the amendments to farmers and livestock owners. They explained, for example, that farmers with multiple wells and integrated water distributions systems
could draw from a more optimal well, while choosing not to draw from a well
with pressure issues, thus using the same amount of water but in a more efficient
manner.
Several supporters, however, voiced minor concerns. One worried that the
bill failed to dictate a sufficient notice process. Another suggested that the
lauded efficiencies of flexible rights could result in an increase in water usage
and was troubled that the definition of the WCAs no longer required the area
to have conservation needs.
Most of the key components of the initial proposal remained in the final
version. The Senate Committee on Agriculture and Natural Resources heard
testimony on February 14, 2017 and made one significant change. As initially
introduced, SB 46 would have removed the requirement for the adoption of
rules and regulations to effectuate and administer the provisions of the WCA
statute. The Senate Committee on Agriculture and Natural Resources
amended the bill and restored the requirement to adopt rules and regulations.
The House Committee on Agriculture amended the bill to include a secondary function: altering the adiministrative remedy for owners of water rights
who allege their rights are being impaired by another entity's water use. The
amendment requires owners to take the new first step to exhaust their administrative remedies before seeking the traditional remedy of a court injunction to
stop the offending entity from using water within the owner's rights. Specifically,
the right or permit owner must submit complaints to the Chief Engineer, who
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will initiate a two-week investigation during which the parties will have the opportunity to submit relevant information. The bill requires the investigation to
be completed within a year of the date the complaint was received. The Chief
Engineer may extend the investigation for good cause and notify the parties of
the additional time needed. While the investigation is ongoing, the parties may
petition the Chief Engineer to issue a temporary order to prevent, limit, or curtail the impairment.
The House amended SB 46 to define many of the terms in the bill. However, a conference committee created to reach a final version for both houses
removed these amendments. The bill was approved by former Governor Samuel Brownback on April 18, 2017.
Liz 7vwer
H.B. 2312, 2017 Leg., Reg. Sess. (Kan. 2017) (concerning (i) codification
and clarification of the administrative procedures for appealing orders or mactions of the Chief Engineer of the Division of Water Resources; and (ii) the
classification of such appeal to fall under the Kansas Administrative Procedure
Act).
House Bill 2312 ("HB 2312") came before the Kansas 2017 Regular Legislative Session to clarify and codify the administrative procedures for aggrieved
water users to appeal orders or inactions of the Chief Engineer of the Division
of Water Resources ("DWR") of the Department of Agriculture. The House
Committee on Water and Environment sponsored the bill, and the legislature
passed the original version with no changes, amendments, or opposition. Former Governor Sam Brownback approved the bill on April 7, 2017 and it took
effect on July 1, 2017.
Before passage of HB 2312, water users aggrieved by orders or inaction of
engineer had two paths for appeal. The first option was to appeal.
chief
the
to
directly the Chief Engineer for review of the order. The rules and regulations
of the DWR provided this option, but it had no statutory backing. This review
consisted of an evidentiary administrative hearing. The second option was to
appeal to the Secretary of Agriculture, as provided by state statute. This option
did not entail an evidentiary hearing.
There were two problems with this dual scheme. First, it was unclear
whether aggrieved users should appeal to the Chief Engineer-as provided by
the DWR rules and regulations-or to the Secretary-as provided by statute. Either option was available to the water users. Second, for those users who first
requested review by the Secretary, rather than the Chief Engineer, there was no
evidentiary record for the Secretary to review to aid the decision-making. Thus,
in those cases, the secretary would refer the matter back to the Chief Engineer
to create a record through an evidentiary hearing. Once the Chief Engineer
had held the evidentiary hearing, the Chief Engineer would then send the record to the Secretary for review and decision.
HB 2312 clarified and streamlined the administrative process for water users choosing to appeal an order or inaction of the Chief Engineer. The bill
provides that, when users aggrieved by orders issued or any inaction by the
Chief Engineer wish to appeal such order or inaction, the initial appeal is made
directly to the Chief Engineer. The user must make this appeal within fifteen
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days of the issuance of the order or the Chief Engineer's failure to act. This
initial appeal to the Chief Engineer would now fall under the Kansas Administrative Procedure Act. After the Chief Engineer submits his decision, the user
can then choose to appeal to the Secretary within thirty days of issuance of the
order. This amendment removes the confusion about where the user should
appeal first, as well as ensuring there will be a record available if the water user
does appeal to the Secretary. The amendment retains the opportunity of the
aggrieved user, after review and decision by the Secretary, to appeal to the district court under the Kansas Judicial Review Act.
HB 2312 neither adds nor removes any due process rights for the aggrieved
water user. Rather, it clarifies and streamlines the process by codifying the existing process of appealing to the Chief Engineer and specifying the order of
steps in the appeals process. Aggrieved water users can now confidently enter
the appeals process without concern over where to appeal first. Additionally,
the bill eliminated needless delay resulting from lack of an evidentiary record
upon appeal to the Secretary.
Kathleen Ai-senault
H.B. 2080, 2017 Leg., Reg. Sess. (Kan. 2017) (providing for the reinstatement of forfeited benefit units in rural water districts).
Kansas House Bill 2080 ("HB 2080") addresses when rural water districts
must reinstate forfeited benefit units. A benefit unit is a property right that entitles a landowner to receive water service in a rural water district. Although an
infrequent occurrence, a benefit unit may be forfeited after six months of nonpayment to the rural water district.
HB 2080 amends Kansas statute 82a-621 to provide for the reinstatement
of forfeited benefit units. The bill allows a landowner with a forfeited benefit
unit to regain their benefit unit by paying the rural water district all unpaid fees
and charges, including any fees and charges that have accrued since the date of
forfeiture. The bill restricts the amount of these reinstatement fees to not more
than twenty percent of the district's current new benefit unit fee. The statute
does not apply to forfeitures other than delinquent payment, such as a voluntary
forfeiture of a benefit unit.
The Committee on Water and Environment introduced HB 2080 on January 18, 2017. On February 23, 2017, the House passed the first version in a
vote of 112 to 13. The Senate passed the final version in a vote of forty to zero
on March 23, 2017. Forner Governor Brownback approved and signed the
bill on April 18, 2017. The bill passed with relative ease because there was no
vocal opposition to it.
The bill originates from series of lawsuits filed on behalf of landowners who
bought land in rural water districts only to discover that, because title searchers
and realtors do not check the status of the benefit units, the benefit units had
been forfeited as a result of non-payment or abandonment. In many cases, had
the landowner known about the cost of a benefit unit replacement fee (typically
$4,000), he or she would have negotiated for a reduced price because land in
rural Kansas is useless without the right to water service.
Gary Hanson, representing the Kansas Rural Water Association, explained
that the statute, as it stood before this bill, did not equip stakeholders with a fair

bsue 2

LEGSIA TIVE REPORTS

287

opportunity to resolve a property's delinquent payments. During foreclosure
proceedings, which sometimes last up to twelve months, the bank as successor
in interest is unlikely to make water payments and the rural water district commences shutting down water service. It depends on the individual rural water
district's policies, but there are two ways to stop water service to a benefit unit.
The first option is to keep the benefit unit meter in place but restrict access with
a padlock. The other is to remove the meter completely, which imposes a new
meter cost on the next landowner. Therefore, properties can carry with them
significant monetary burdens in order to regain water service.
HB 2080 recognizes and mitigates the financial consequences of defaulted
water service payments in rural water districts. Hanson noted that any longteri defaults on monthly fees significantly affect rural water districts. These
districts are usually run by volunteers and are low on funds, leaving them fragile
and debt-ridden. Thus, the board of rural water districts have the important
task of incentivizing water users to pay their water bills on time. Without this
statutory change, however, it was possible for rural water district boards to abuse
their discretion and supplement their income with replacement fees from new
landowners. Now, rural water districts cannot charge landowners more than
twenty percent of the current cost for the new water unit. Essentially, the bill
helps address this issue because it imposes a cap on the amount that rural water
districts can charge landowners for new benefit units.
The bill addresses the infrequent but very real financial burden that forfeited benefit units can cause for both landowners and rural water district
boards. HB 2080 alleviates these burdens by ensuring that once a landowner
pays all water back fees to the rural water district then the cost for the new benefit unit cannot exceed twenty percent of the current price of a benefit unit.
Therefore, in effect, HB 2080 saves landowners thousands of dollars. In addition, rural water districts can recover some of their losses from forfeited benefit
units and restore water service to the defaulted land.
Camille Agnello
NORTH CAROLINA
S.B. 107, S.L 2017-145, Reg. Sess. 2017 (N.C. 2017) (easing the requirements for the removal of low-hazard dams).
North Carolina Senate Bill 107 ("SB 107") seeks to streamline dam removal in the state by expediting the removal process under certain conditions.
There are roughly 6,250 dams in North Carolina, many of which no longer
serve their original purposes-such as powering mills or creating now-obsolete
water storage. In addition to changing the removal process, the bill requires the
North Carolina Department of Environmental Quality and the Department of
Public Safety to study the dam removal process to recommend changes to "reduce regulatory barriers to obsolete dam removal and consolidate permit processes." It must then submit this report to the Environmental Review Commission by March 1, 2020. Many supporters of SB 107 championed its passage
for a variety of reasons: to no longer keep fish frorn their habitat; to remove the
public safety hazards posed by old dams; to stop the increased threat of upstream flooding; and to open dammed areas up to recreation based economic
growth. The primary sponsors of this bill were State Senators Andy Wells,
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Brent Jackson, Rick Gunn, and Mike Woodard, as well as Majority Leader
Representative Stephen Ross. The State House and Senate unanimously approved the bill, and North Carolina Governor Roy Cooper signed it into law on
July 20, 2017.
During the second reading in the House, testimony by legislators indicated
that the bill does exactly what it claims-it streamlines dam removal in the state
by allowing professional engineering irns to remove low hazard dams that are
now obsolete while also commissioning a study to find more ways to streamline
the removal process in order to restore North Carolina's river resources. The
bill passed unanimously and faced little opposition during the legislative process
because of bipartisan support.
Under the previous regime, deconstructing a dam required approval by the
Department of Environmental Quality via an application that stated the name
and address of the applicant and described the proposed removal process with
maps, plans, specifications, and other Department required information. In
order to streamline the process, SB 107 establishes a new system for dam removal. The new system involves an explicit state review process under the
Clean Water Act by focusing resources in North Carolina's Dam Safety Program towards high-hazard dans where a breach of the structure could lead to
loss of life. By doing so, the State Legislature has acknowledged the importance
of removing dams to protect the natural river ecosystem and has added extra
requirements for floodplain mapping when a dam is going to be removed to
ensure that there will be no serious threats to life or property when the dam
comes down. Further, the legislature also allowed for consultation between the
Department of Environmental Quality and the Department of Public Safety on
how to optimize dam removal legislation in the state going forward, once again
acknowledging the importance of dam removal for the purposes of natural river
ecosystem revival.
Section 1 of SB 107 exempts professionally supervised dam removals from
the otherwise required approval of the Department of Environmental Quality.
The bill defines a Professionally Supervised Dam Removal as: "the removal of
a low or intermediate hazard mill dam or run-of-river damn that is not operated
primarily for flood control or hydroelectric power generation purposes and the
removal of which is designed and supervised by an engineer licensed under
North Carolina law." This removal must also comply with certain criteria: (i)
the engineer must determine that removal of the dam can be accomplished
safely; (ii) the engineer must also certify that the dam is a low or intermediate
hazard; (iii) the person proposing the removal must notify the Director of the
Division of Energy, Mineral, and Land Resources (part of the Department of
Environmental Quality) no less than sixty days prior to the requested removal;
and (iv) the person proposing the removal must also notify the North Carolina
Floodplain Mapping Program of the Department of Public Safety as well as
property owners directly adjacent to the dam and reservoir, and all impacted
local governments of the dam removal no less than sixty days prior to the proposed removal.
Most critically, the bill removed the requirement that a removal not increase water levels above the site or cause flooding downstream to obtain a dam
safety permit from the Department of Environmental Quality. The purpose of
the removal of this regulation was to expedite the dam removal process under
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these certain circumstances as well as hastening river restoration in the state.
However, the bill added the requirement that the Department of the Environmental Quality and the Department of Public Safety study the process in order
to recommend changes to reduce other regulations that make removing obsolete dams more diflicult while consolidating the permitting process. At the time
the bill was passed, the Division of Energy, Mineral, and Land Resources within
the Department of Environmental Quality granted one to two applications to
remove these kinds of dams every two to three years. As a result of the bill, the
Division expects increased interest, but, as noted in the bill's fiscal report, it is
unclear how many dams increased interest would actually implicate. Given the
current lax interest in the dam removal program, a significant increase in participation would be required to create much of a iscal impact on the state of North
Carolina. However, the Division recognized that SB 107's capping the fee at
$500 could result in less revenue than the current fee structure generates while
also encouraging more dam owners to seek removal due to the lowered costs.
If demand does increase substantially, then revenue captured by the Division
could increase. But, because the Fiscal Research officer could not predict the
rate of participation, no fiscal estimate was available to legislators.
Overall, the importance of the bill comes down to how it eases the restrictions that used to accompany the removal of all dams in the state. Now,
under SB 107, a mechanism exists to allow for dam owners to employ engineers
to oversee the removal of a low or intermediate hazard dam that is not being
used for flood control or hydroelectric power generation. Instead of having to
seek approval from the Department of Environmental Quality for this as dam
owners did in the past, now the dam owner only has to pay $500-a savings
compared to the previous regime that required 2% of the actual costs of the
removal. Moreover, SB 107 changes the metric for measuring dams in the state
when considering removal to the height of a dam from the lowest point on the
crest to the lowest point on the downstream toe. And finally, SB 107 also directs
the Department of Environmental Quality and Department of Public Safety to
study ways to further reduce regulatory barriers to dam removal and report their
findings to the Environmental Review Commission by March 1, 2020.
Gracen Short
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In the welcome address, Professor Romero introduced the importance of
discussing water law and justice in the contexts of equality, equity, and inclusion.
He pointed out that often, in our efforts to discuss diverse communities, we
think of them from a deficit standpoint. To adequately engage other communities, we must begin approaching them as asset-based communities and focus
on building bridges and communication. The University of Denver Sturm College of Law wants to help its students build these bridges and continue working
side by side with these diverse communities.
Jose Roberto ("Beto") Juarez, Professor of Law at the University of Denver
Sturm College of Law, moderated this panel discussion. ProfessorJudirez began
with an introduction of the history of water irrigation in the American Southwest
through the use of acequias. These acequias were part of the fundamental infrastructure for developing the Southwest and helped make the arid land livable
and profitable.
Jose Martinez, a board member of the Land Rights Council, began the
panel discussion by describing the Culebra Basin, ten miles north of the New
Mexico border and just east of the Sangre de Cristo mountain range. The Culebra Basin is made up of nine cah6nes that bring water down the east side of
the mountains and provide irrigation to the farm lands below. From north to
south, the cafi6nes come off the mountain as follows: El Poso, El Cafi6n de
Chama, North Vallejo, South Vallejo, Vallejos, San Francisco Creek, El Tocito,
Los Cuates, and Jaroso.
Mr. Martinez then painted a picture of how his forefathers set up acequias
to utilize the water from the cafi6nes. Acequias are simply diversions from the
river that use an initial main water gate to bring water into a system of trenches.
These trenches then divert the water to other acequias, which, in turn, distribute
the water to every property in the area. Mr. Martinez gave a focused discussion
on his community's acequia system that diverts water from the San Francisco
Creek. Two main diversions, Acequia Number One and Nana (mother) Ditch,
serve seventy-six irrigators. Irrigation is a part of the way of life for Mr. Martinez
and his neighbors. He often spends time meditating while irrigating; he marvels
at the history of the acequia system and how the pioneers figured out how to
serve every parcel of land so that the people of the towns could feed themselves
and profit from the land.
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Depending on the acequia system means always hoping for good moisture
and snow through the winter. Last year, southern Colorado saw plenty of snow,
and Mr. Martinez was able to grow nearly forty percent more hay than normal.
However, this year's lack of precipitation is cause for much concern. The
acequia form of irrigation has been prevalent in the San Luis area for over one
hundred and fifty years, and Mr. Martinez recommended paying the San Luis
area a visit to experience the history personally.
Juanita Martinez, who is Mr. Martinez's wife and also a board member for
the Sangre de Cristo Acequia Association, spoke next and transitioned the discussion from the history of the acequias to the forward-looking politics of the
San Francisco Creek Acequia community. She proudly announced that since
her husband has served as president of their comision-the acequia governing
body that meets once a year-women have since held the treasurer and the secretary positions. Women traditionally have not served on the comisi6n in the
past. At the annual meeting, every land owner with a water right to irrigate
comes together and elects, or re-elects, the comisi6n for the coming year. This
meeting was historically male dominated, but in the past five years women have
begun to partake in the process. Voting rights are tied to the land-every parcel
of land gets one vote. This is a different voting system than a mutual ditch,
where the owner with more shares of the ditch gets more votes. Mrs. Martinez
lauded the democratic and equitable nature of the acequia voting system. The
acequia community looks at specific needs when making decisions during times
of drought, and the community members try their best to work together and
accommodate all of those needs. However, at times of shortage, tensions can
run high. With such a democratic and community focused system, communication is vital for effective governance.
Mrs. Martinez lives in a small village with approximately ninety people. Her
community has a strong religious foundation. The community operates under
traditional cultural values, and everyone knows their role and adheres to the
order and structure. Such traditional values may strike those from modernized
cities as outdated and unrelatable, but those values help preserve the heritage
and history of the acequias and their way of life.
David Benavides, the managing attorney in the Land and Water Project for
the New Mexico Legal Aid organization, followed Mrs. Martinez with a discussion about his work in New Mexico on water transfers in relation to acequias.
He began the discussion with a quote from Helen Ingram:
"Water ...

symbolizes such values as opportunity, security, and self-determi-

nation ... Strong communities are able to hold on to their water and put it to
work. Communities that lose control over water probably will fail in trying to
control much else of importance."
Mr. Benavides felt that this quote accurately portrays how water is viewed
in the West. He discussed the inherent tension in the law between water as a
freely moveable personal commodity and water as part of a community's security. Water transfers are permitted by law, but only through a highly regulated
process. Mr. Benavides questioned whether such a process incorporates the
protection of a community's self-determination, and whether the law recognizes
the value of water in the way described by Helen Ingram.
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Mr. Benavides went on to explain New Mexico's water transfer requirement
that a transfer not be detrimental to the community from which the transfer is
made. This subjective standard allows the law to promote the community values described above. Acequias are community oriented. Many living with the
acequias system believe that because the water belongs to the community, water
transfers out of the community should not be permitted. Mr. Benavides commented on the first case dealing with the public welfare language of New Mexico's statute, Application ofSleeper, 760 P.2d 787 (N.M. Ct. App. 1988). The
Sleepercase lost on appeal because the water transfer was proposed before the
public welfare language was adopted into statute. After Sleepe; the state engineer purposefully tried to avoid evaluating the public welfare element when
making water transfer detenninations. In response, Mr. Benavides worked with
the state legislature to give acequia communities the ability to make their own
decisions on water transfers. Now, if an acequia puts into their bylaws that their
comisi6n has the decision power for water transfers, all proposed water transfers
from that community must be approved by the acequia comisi6n before ever
going to the state engineer. Today, the acequia communities are writing the
decisions that articulate the public welfare criteria in New Mexico.
Devon G. Pefia, Founder and President of The Acequia Institute, and a
Professor of American Ethnic Studies and Anthropology at the University of
Washington, spoke last. Mr. Pefia tided his presentation "Decolonizing Water
Law," and he focused on acequia legal ethics topics. First, he contended that
acequia law is 'true to place' and that acequias are 'prior to prior,' even though
the court in Collin v. Left Hand Ditch held that prior appropriation was the
only water law 'true to place' in Colorado. He also asserted that the Hallot
Decree effectively acted as a theft of the acequias' winter storage rights. Finally,
he argued that the impact the acequias made on the San Luis Valley-from landscaping a beautiful environment for tourism to making the area farmable--entides those using acequias to prior appropriation rights. In his view, it is amazing
that the acequias survived with the "one owner one vote" model despite the law
not acknowledging their mode of governance. Although some norms of the
acequias, like cooperative community labor, have been under threat, many of
the communities have begun to re-value traditional practices. He commented
that acequia ecosystems bring great value to the environment through the creation of wetland habitats. Without water, there is no life. People speak of climate change, but Mr. Peia prefers to describe it as climate chaos. The increasing loss of snow pack each year has been extremely detrimental for the acequias.
Mr. Pefia then focused in on a comparison between acequia water law and
the prior appropriation doctrine. His comparison highlighted the community
value of the acequia. Whether through "one farmer one vote" or shared scarcity in times of drought, the acequias rely on cooperation to govern and survive.
In his view, the neighborliness of the acequias is what really sets them apart from
the prior appropriation system.
After the conclusion of the panelist presentations, Professor Juirez facilitated a question and answer session with the audience. One audience member
asked about adopting new modes of irrigation. Mr. Pefia responded that the
acequias are not resistant to change as long as the change preserves the natural
wet lands. He also contended that questions on efficiency of the acequia iriga-
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tion system detract from the injustice of the Hallot Decree. Mr. Pefia also discussed the changes adopted during Lyndon B. Johnson's presidential term.
During that period of drought, the San Luis Ditch Company moved the ditch
and lined it with cement to help with getting water to the end of the ditch. However, that cement is now cracking and imposing enormous repair costs. The
acequia is contemplating going to a hybrid system that minimizes maintenance
costs, but still capitalizes on some of the efficiencies gained from cement lining
ditches.
Another audience member asked Mr. Pefia to elaborate on the 14th
Amendment issue he brought up in relation to the Hallot Decree. He explained that at the time, most of the acequia members neither spoke nor read
English. Because of this, he asserted that the Hallot decision did not comply
with the due process requirements of the 14th Amendment and is therefore
unconstitutional. Thus, in his view, the acequias have been deprived of their
winter storage rights without due process. In Mr. Pefia's opinion, to adequately
preserve the acequia way of life, Colorado needs to allocate a line item in the
annual budget to the acequias and permanently restore their winter storage
rights.
Mrs. Martinez then answered a question on the "one farmer one vote" system. She explained that it does not matter if a farmer has one hundred acres
or five, they still have only one vote. Despite this set up, the fee for use of the
acequia is still a per acre fee. However, Mr. Pefia and Mr. Benavides pointed
out that some of the larger acequias have adopted a hybrid system, where certain
issues are subject to the same "one farmer one vote" rule, but others are decided
by proportional voting.
Mr. Benavides then answered a question on the difference between "public
trust doctrine" and "detrimental to the public welfare." He explained that the
"public trust doctrine" is a court developed doctrine only affecting some water
transfers. The "detrimental to public welfare" standard is statutory language
that has been written into many states' water transfer statutes.
Finally, an audience member asked what is being done in the local communities to ensure that younger members have the same kind of connections to
the land as the older generations despite the ever-increasing mobility of the
world around them. Mr. Pefia answered first and stressed that they must protect
what they have-the water. If they preserve their water now, it will be there for
the younger generations. He also discussed the importance of teaching the
younger generations the acequia way of life. He suggested that scholarships and
grants for graduate student research could help further that endeavor. Mrs.
Martinez followed with a forward-looking answer. Although she commented
that teaching the young people in the community the way of life through events
like the "limpiesa"-the cleaning out of the ditches-is important, she also
stressed the necessity of adapting to the more mobile world. Her community
has already taken steps to be more open and interconnected with the rest of the
world.
Sydney Donovan
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ENHANCING TIBAL WATER SOVEREIGNTY

The second panel of the symposium included four attorneys who work with
American Indians to secure their water rights. Retired Colorado Supreme
Court Justice Gregory Hobbs moderated the panel. Hobbs opened the panel
by.giving a brief history of the Ute Tribes in Colorado before introducing the
first speaker, Ernst House Jr., to talk about what tribal sovereignty means in the
context of modem water rights.
Ernst House Jr., the Executive Director of the Colorado Commission of
Indian Affairs and member of the Ute Mountain Ute Tribe, works with state
agencies to ensure that tribes have a voice in state decision-making. House
briefly discussed the history of the Ute Tribes' reservations and emphasized the
importance of water in tribal life. He then covered the Ute Water Right Settlement Act of 1988 ("1988 Act"), which was signed by Chris Baker, President
Reagan, and House's father, Ernst House Sr. Prior to the 1988 Act, no home
on the reservations had running water-instead, water was delivered daily to the
reservations by trucks. House gave an example of the Ute Mountain Farm and
Ranch, a sustainable farm growing alfalfa and corn, to demonstrate how water
rights lead to economic development for tribes and allows tribes to have a seat
at the table.
House next discussed the difference between wet and paper water rights.
For example, on paper the Ute Tribes have water rights in the Lake Nighthorse
reservoir, but since the lake is a two-hour drive from the Ute Mountain Reservation, the Tribes might not see any of that water on the reservation anytime
soon. House said that this is hardly uncommon, as only thirty-six tribes have
had their federally approved water rights quantified. He noted that collaboration is needed for large federal water projects-such as the huge lobbying effort
required to get the Dolores Project passed-and that the involvement of young
people is vitally important. House closed by urging listeners to consider tribal
perspectives and visit reservations.
Peter Ortego, General Counsel for the Ute Mountain Ute Tribe, worked
on the Animas La Plata Project and spoke about tribal sovereignty and federally
reserved tribal water rights. When the Ute Mountain Reservation was created,
the government understood that the Ute Tribes would need water in order to
settle the barren land, so the government mplicidy reserved enough water for
the Tribes to make those lands hospitable.
However, in the context of the Animas La Plata Project, issues outside of
the traditional tenets of tribal reserved water rights became apparent Lake
Nighthorse is located directly over an ancient tribal burial site, which is obviously of large cultural significance to the Tribes. The Bureau of Reclamation
allows for four percent of a project's budget to go toward cultural mitigation, but
this figure fell well short of the amount needed to repatriate the remains. The
Tribes ended up agreeing to leave the remains where they were, and cement
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over them to protect those remains from disturbance. Additionally, as evidence
of the attempted collaboration between the city and the Tribes, when the Tribes
objected to planned trails that were to surround the reservoir due to concerns
about looting of cultural artifacts, the city listened by moving the trails back from
the water's edge.
However, not every issue surrounding Lake Nighthorse has been resolved
regarding the tribes and the use of Lake Nighthorse. When the non-Indian
community around the reservoir applied for permits to use the water for recreation, the Tribes warned that such activity would disturb their ancestors. Ortego
pointed out-in an echo of House-that if we look at this issue from the Tribes'
perspective, we would not allow recreation on the lake. According to Ortego,
we would never build Disneyland over the World Trade Center and would not
have to tell our children not to do so or put a law in place to prevent such action
because the tragedy of the World Trade Center is part of our cultural story and
identity. If we viewed Lake Nighthorse through the Tribes' perspective, the
same understanding would apply and the site would certainly be protected. Ortego closed by saying that while he is not a tribal member, he does his best to
present their concerns in a way that adequately conveys the Tribe's perspective
and respects tribal interest.
Scott McElroy, an attorney at McElroy, Meyer, Walker & Condon, P.C.,
who represents the Southern Utes and Ute Mountain Utes on natural resources
issues, spoke about the Colorado Ute Indian Water Rights Settlements.
McElroy noted that the settlement of tribal water rights is often a long, drawn
out process. He used, as an example, another settlement he is working on in
New Mexico which was started in 1966 and should be settling the final issue this
year. McElroy further stated that negotiated settlements have not historically
worked out well for tribes. While McElroy advocates for settlements over litigation, tribes may meet such a suggestion with skepticism.
McElroy next discussed the amendments made to the 2000 Colorado Ute
Indian Water Rights Settlement Act ("2000 Settlement"). The 2000 Settlement
amendments eliminated some irrigation components of the Animas La Plata
Project, limited depletions, and added an additional pipeline to deliver water to
the Navajo Nation. McElroy also mentioned that there are two big planning
efforts relating to tribal water rights pending-the Bureau of Reclamation's
Tribal Water Study and the Water Reservation Planning Document being
spearheaded by the Ute Tribes, which aims to determine how the Tribes can
best maximuze the use of their water rights.
The final speaker was Steve Moore, a senior staff attorney at the Native
American Rights Fund who represented the Agua Caliente Band of Cahuilla
Indians ("Agua Caliente Tribe") in the Ninth Circuit case aimed at resolving the
question of whether federal reserved tribal water rights extend to groundwater.
Moore gave a presentation about the exercise of tribal sovereignty in the context
of groundwater and groundwater management. Tribes have survived for millennia in the deserts around what is now Palm Springs, California by being stewards of the natural resources in the area. The Agua Caliente Tribe, who have
inhabited Coachella Valley from time immemorial, dug walk-in wells to access
groundwater long before the tribe encountered white settlers in the area. However, once the settlers moved into the area, they filled in these wells. By 1900,
the wells were gone.
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There were eighteen treaties made with tribes in this area of California,
mainly during the California Goldrush of 1849, but none of them were ever
ratified. However, Presidential Executive Orders issued in 1876 and 1877 officially created the Agua Caliente Reservation, which originally consisted of over
30,000 acres. However, as is the case with nearly all Indian reservations, the
acreage has since been greatly reduced. In this case, land grants given to the
railroads resulted in a checkerboard patterned reservation.
When the reservation was created, the United States understood that access
to water would be an absolute necessity for the reservation's establishment. Due
to the arid climate of the Coachella Valley, those living in the region are highly
dependent on water from the Coachella Valley Groundwater Basin aquifer.
However, the quality and depth of that aquifer, part of which is below the Agua
Caliente Reservation, has been steadily declining due to water mismanagement
by the Coachella Valley Water District and the Desert Water Agency (collectively "Water Agencies").
After two decades of complaining about the over-drafting and degradation
of the water quality in the Coachella Valley, the Tribes brought suit against the
Water Agencies in 2013 to establish and quantify their federally reserved rights
to groundwater. In order to establish federally reserved tribal water rights, a tribe
must prove that water was considered a necessary component for the purpose
of the reservation. By demonstrating that water was thought of as needed for
the reservation, and by providing evidence of the historical use of walk-in wells
by the Tribe, the Agua Caliente Tribe successfully argued before the Ninth Circuit that it had a federally reserved right to the groundwater below their reservation. This holding is significant because it was the first time a circuit court has
extended federally reserved tribal water rights to groundwater resources. The
parties are currently undertaking court-ordered mediation, but the next phase
of the case is scheduled oral arguments to decide issues like pore space, water
quality, and what standard shall be used to quantify the Agua Caliente Tribe's
water rights.
The panel concluded by taking questions from the audience. Ortego responded to a question about how to maintain momentum in the face of worsening water problems by reiterating the importance of cooperation among
tribes, state actors, and local governance. He emphasized the importance of
the tribes having a seat at the table to ensure that projects executed around tribes
and projects on reservations work together, rather than working at odds with
each other.
Another audience member stated that an EPA Administer had accused the
Animas La Plata project of "riding an Indian pony" to gain approval and wondered what the panel's response to that might be. McElroy handled that question by pointing out that contrary to what might be said, the Tribes had input
on the Animas La Plata project from the start. He stated that the tunnel planned
from the lake to the Ute Tribes was removed from the project due to opposition
to the project as a whole. McElroy also noted that the Tribes were willing to
compromise by downsizing the project's benefits to the Tribe in return for increased storage and avoiding additional litigation.
Alexandra Tressler

-
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PROFESSOR FRED CHEEVER ENVIRONMENTAL AND NATURAL RESOURCES
WRITING AWARD

Professor Justin Pidot introduced the newly created Professor Fred
Cheever Environmental and Natural Resources Writing Award to annually
honor a beloved member of the University of Denver law community who
passed away last year. Depending on the topic, the winner of the award will be
published in either the Universily of Dentver Law Review or the Univelsity of
Denver Water Law Review. Professor Pidot felt that the tribute was fitting, as
Professor Cheever was a searing intellect and a masterful writer who had a passion for helping the disempowered. In rereading Professor Cheever's work,
Professor Pidot noted three virtues that shone through every piece: a commitment to education, a belief in the transformative power of communication, and
a love of the written word.
Professor Pidot elaborated on Professor Cheever's commitment to education by noting that during his twenty-five years of teaching, Professor Cheever
taught thousands of students and touched countless lives. He had an unceasing
curiosity that invited his students to share in his joy of learning. Professor
Cheever's influence is evident in the reviews from previous students: "Any class
from Professor Cheever is a joy," "he is excited about the material, which feeds
into my excitement," and "he will be the one that everyone will never forget."
Professor Pidot's introduction also emphasized Professor Cheever's belief
in the transformative power of communication. Professor Cheever was a man
who truly enjoyed communicating with those of differing perspectives by listening carefully and sharing generously. Aside from being an environmentalist, he
was a long-time member of the Rocky Mountain Mineral Law Foundation because he was perpetually optimistic that practical solutions can arise when
shared values overcome mutual differences. Professor Pidot noted that a writing award like this necessarily involves communication through the written word
and will give students the opportunity to speak with activists and form innovative
ideas of their own. Professor Pidot further lauded the award for capturing Professor Cheever's love of the written word. The award is meant to be broadly
applicable, allowing for formats ranging from law review articles to philosophical prose.
At the completion of the award introduction ceremony, Professor Pidot
quoted from Professor Cheever's body of work; the recitation was a clear reminder of Professor Cheever's virtues and beliefs. Professor Cheever will be
deeply missed, but his legacy will live on, and his accomplislunents, influence,
and achievements will never be forgotten.
Sydney Donovan
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KEYNOTE PRESENTATION BY PROFESSOR CAMILLE PANNU

Bruce Smith, Dean of the University of Denver Sturm College of Law, introduced Professor Camille Pannu, the Director of the Aoki Water Justice
Clinic at the University of California Davis School of Law as the Keynote
speaker for this year's symposium. He lauded the self-avowed "hell-raiser" and
her work improving the sustainability of rural water systems, advocating for
greater inclusion of rural and low-income communities in water management
systems, and ensuring that all citizens of California have access to safe, clean,
and affordable drinking water. Dean Smith noted that there could be no one
better or more authentic than Professor Pannu to speak on water governance
through a racial and social justice lens.
Professor Pannu began by framing the presentation as one focused on human dignity. Specifically, she wanted to discuss how race and poverty have influenced this country's history on who has had access to water. She specifically
noted that the United States has reached a crucial point where there are national
discussions on inequality and its effects on access to water. She pointed out that
the topic really hit national news with the disaster in Flint, Michigan, but news
coverage has broadened with discussions about the colonias in the rural Southwest, the Standing Rock Sioux Tribe's access to water, and Hurricane Maria's
decimation of infrastructure in Puerto Rico. Through these discussions, the
nation has begun to understand how our systems of water management have
created and perpetuated issues of water inequality.
Professor Pannu's goal is to stir up the usual discourse on water policy and
uncover the human face that frequently gets mired within the conversations on
"what is water law.". Particularly, she wanted to discuss the specific role that
water policy has played in vulnerable communities. She expressly asserts that
water inequality is a racial issue, notjust a poverty issue.
To illustrate the current level of water inequality in the United States, Professor Pannu listed some shocking statistics. One-fifth of Americans lack safe
access to water, and another one-fourth of Americans have no access to public
water. That amounts to nearly one-half of the population of a remarkably affluent country being water insecure. Shockingly, at least one million households
in the U.S. completely lack plumbing. The data further shows that twelve percent of the population lacks access to affordable water, and by 2022, one-third
of Americans will not be able to pay their water bill. Lack of access to water has
cascading effects that can destroy the lives of already disadvantaged people. In
many states, not having access to safe drinking water is considered child neglect-the state can remove children from a home for this reason alone. Places
like Flint, Michigan can require you to pay for the contaminated water that you
cannot use; if you do not pay, the state can put a lien on your house.
Professor Pannu proposed looking at the issue of water inequality in three
different parts: lack of access, lack of quality, and lack of supply. The lack of
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access to public piped water systems is most common in rural areas. A lack of
quality is seen in impoverished parts of cities, and lack of supply occurs where
fights over water rights prevent individuals from accessing an existing supply of
safe water. She then cited some troubling statistics for California that illustrate
these three different sub-topics. In California, at least one million-and as many
as three million-people lack safe water. This is most prevalent in California's
agricultural belt. The city neighborhoods that experience a lack of water quality
are almost exclusively low-income neighborhoods of color. Specifically, black
children in cities with otherwise safe water systems are three times more likely
to have lead from piped water in their blood than their peers. Latinos in California are more likely to be exposed to nitrates, an agricultural pollutant that
cannot be boiled out of water, and are the most likely group to lack access to
water infrastructure at all. Also, tribal water systems are twice as likely to violate
all of the state's health standards.
After capturing the audience's attention with these jarring statistics, Professor Pannu continued her discussion by turning to the topic of human dignity.
Although she would prefer to let comnunity members tell their own stories,
she was not able to bring individuals with her for this symposium.
Professor Pannu's first anecdote involved the Matheny Tract community,
which sits right on the edge of a comparatively wealthy city with a long history
of segregation-Tulare. Matheny Tract was initially developed as a farm labor
camp before people of color were allowed to live within the city limits of Tulare.
However, it later became a community of self-determination-a place where
those in poverty could work together to survive and make a home despite societal injustices. Even after the civil rights movement, the county of Tulare propagated a formal policy of cutting funds from low income communities of colora practice that left Matheny Tract in the grips of poverty for forty years. This
policy was only officially changed in 2010. Now this largely rural county lacks
the money to fix the problems that their policy created. The biggest water problem faced by Matheny Tract is a staggeringly high arsenic concentration, which
is ten percent by volume in their water. No one in the community drinks or
cooks with this water, but several community members have developed arsenic
poisoning from showering alone.
After setting the scene of Matheny Tract and Tulare County, Professor
Pannu dove into the purposeful injustice that the City of Tulare attempted to
commit. The City of Tulare wanted to grow, but annexation of Matheny Tract
would be too expensive because of imminent domain costs. The City instead
decided to place industrial sites right outside and around Matheny Tract in an
effort to push inhabitants out of the area. First, the City built a sewage treatment
plant just outside Matheny Tract, yet refused to process sewage from the
Matheny community for fear of encouraging its members to stay. Aside from
the irony and humiliation of living immediately adjacent to a sewage treatment
plant while still being forced to use septic tanks, the community members were
subsequently subjected to Tulare's campaign to move heavy industrial sites to
the fields surrounding Matheny Tract. Such sites would send already terrible air
pollution levels through the roof. -The City's goal in this campaign was to both
dissuade inhabitants from staying in Matheny Tract and to drive down the property value so that future annexation would be less costly.
Fortunately, Professor Pannu reassured, Matheny Tract began to organize,
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and one vocal community member, Reina, became the godmother, or
"madrina," of the water movement in Matheny Tract. Her involvement led to
help and support from California Rural Legal Assistance. With this aid, the
community sued Tulare multiple times and won with a consent decree. This
decree ordered the city of Tulare to extend sewer and drinking water access to
Matheny Tract within three years. Tulare then received a large grant to build
the distribution system to Matheny Tract. Despite building the system, Tulare
refused to turn on the water, claiming water shortages from the drought. However, Tulare did have water and was selling it illegally to housing developers
outside the city instead of to the Matheny Tract community. The community
had to sue again to enforce the decree. Meanwhile, Tulare began attempting to
shrink its borders through land use agencies away from the industrial sites so as
to avoid having to provide water to Matheny Tract. Fortunately, Reina, the
madrina, was there to object to the changes in land use and prevent this injustice. When the community found out that they had been denied water, Reina
summed up their feelings by saying, "They treat us as if we were animals, as if
we were not human. First, they tell us there is no water. Now they admit there
is water, but they have decided that it is better to give that water to contractors
who are building new housing developments. And they leave us here, always,
with contaminated water."

Professor Pannu shared this story to get at the heart of the water inequality
issue. She felt that she cannot adequately express the violence that is done when
people are denied access to safe water. These communities have been treated
with horrific racism and shown only contempt for their poverty, but the discriminatory treatment has been wrapped in the neutral language of city management.
Professor Pannu stressed the fact that Matheny Tract is just one example, and
that there are hundreds of communities just like Matheny Tract in California
alone.
Fortunately, changes are taking place in California. First, the state has
adopted the right to water as a basic human right. California also authorized
special funding for the rural communities that lack access to safe water. Simultaneously, a bill that gave the state water board the power to mandate consolidations was snuck in under the radar through a budget writer. Now, if the state
identifies a low-income community that has a chronically unsafe water system,
the state can pay for and force merge such systems with other nearby systems.
Because of these changes, Matheny Tract is now connected to a safe water system as of December 2016.
Next, Professor Pannu noted that the communities that have suffered like
Matheny Tract have interesting commonalities. Almost all of these communities started as labor camps, freedom colonies, or other communities of selfdetermination. All these communities were excluded from access to education
and economic opportunity and were also denied access to funding. The active
practice of racial segregation only furthered the inequalities suffered by these
communities.
Professor Pannu offered another example of racial annexation practices
found in the San Juaquin Valley. Cities in the valley would strategically annex
white communities to dilute the Latino vote. She described these instances to
help show the extent to which land use laws, local government laws, and water
coalesce. She argued that as water practitioners, we must understand that a

302

WATER LA WREVIEW

Volume 21

social justice lens is necessary to fully understand the history of what we have
done. The only way to believe that water is distributed without discrimination
is to view water without any reference to history and to be comfortable with the
affluent controlling access to water for all. Professor Pannu could personally
attest to the movements on these issues. The changes in California occurred
because of community advocacy. Once advocates have lawyers, they not only
change individual systems, but they also change the law.
California set aside massive funding for low-income communities that lack
access to safe water. However, the state unwittingly made access to that funding
incredibly difficult for rural communities. Fortunately, Professor Pannu's clinic
is able to provide legal help and education in this area. The clinic serves primarily as a transactional clinic that connects people in rural communities to the
funding provided by the state. The clinic helps communities form water cooperatives, provides management training for funding qualification, and facilitates
negotiations for contracts between groups that nonrally do not work together.
All of the clinic's clients must meet the state's poverty requirements. Therefore,
the clinic works exclusively with low-income communities. The clinic focuses
its resources on three areas of water law that are underserved: transactional law,
policy advocacy, and strategic research. In their first semester in the clinic, students learn to be community lawyers by combining knowledge of water law and
business law. In their second semester, students take on projects that further
water justice in the state of California. The clinic aims to render aid to the
immediate problem of safe water access in marginalized communities and to
help the state think more strategically and holistically about how to move beyond its current policy predicament by establishing more equitable and socially
conscious rules regarding water.
Professor Pannu concluded her presentation with a charge to the audience:
think about devoting some of your time or practice to help tackle the water
justice issues that are pervasive in our country today.
Sydney Donovan
THE UNIVERSiTY OF DENVER WATER LAW REVIEW
ELEVENTH ANNUAL SYMPosIuM: FORGING SOVEREIGNTY, SELF
DETERMINATION, AND SOLIDARITY THROUGH WATER LAW
Denver, Colorado

March 30, 2018

BUILDING MUNICIPAL WATER SELF-DETERMINATION IN DIVERSE
METROPOLITAN COMMUNITIES
The final panel of the day, tided "Building Municipal Water Self-Determination in Diverse Metropolitan Communities," explored how working-class and
minority communities use, access, and are impacted by water. Tom Romero,
Assistant Provost of Inclusive Excellence Research and Curriculum Initiatives
and Professor of Law at the University of Denver Sturm College of Law, presided as moderator for the panel. The speakers came from a range of backgrounds, including Daniel J. Arnold, Staff Attorney for Denver Water, Lizeth
Chac6n, the Executive Director of the Colorado People's Alliance ("COPA"),
and Khyla Craine, Assistant General Counsel for the NAACP.
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Professor Romero gave a brief introduction of the panelists and stated that
the goal of this panel was to engage in a discussion around the disparity in access
to water for marginalized communities. He then asked the panelists to speak
on their connections to this discussion and their background on water issues.
Kyla Craine spoke first regarding her background with the NAACP and her
part in advancing equal water access for underserved and neglected communities. According to Craine, she plays the role of an environmental lawyer through
the lens of social justice. In this role, she tries to empower local communities
to seek safe and equitable access to clean water for drinking and sanitation.
She went on to explain that the NAACP became involved in water issues
around 2006 by fighting against waste emanating from coal fired powered plants
and their polluting effects on air and water quality. These plants often deposit
coal ash waste-including carcinogens such as mercury, arsenic, lead, and chromium-in waterways. Those who are most affected tend to be poor, marginalized, politically depressed, and communities of color. NAACP used litigation
and community activism to shut down plants causing this pollution. Out of this
mission grew a larger social justice concern for the NAACP to provide safe water for drinking and sanitation throughout the United States.
One of the current major focuses of the NAACP is lead contamination in
water supplies. The most publicized case takes place in Flint, Michigan, where
lead contamination has affected over 9,000 children. This was caused by a series of institutional failures in switching water supplies that corroded old lead
pipes in the municipal water system. Now, residents are economically trapped
because poor residents already lacked the means to leave, and now their property values have also plummeted due to the contamination. However, this problem is not unique to Flint A Reuters report found over 3,000 American communities had higher levels of lead than Flint. Pennsylvania, Indiana, and
Missouri all have shown elevated levels of lead in children. There are many
sources, ranging from coal ash waste in rural areas to leeching from old pipes.
To combat this, NAACP takes varying approaches ranging from litigation to
activism, but always with the goal of empowering citizens to advocate on behalf
of their communities to combat this silent problem.
Lizeth Chac6n spoke next about the Colorado People's Alliance and their
grass root efforts towards racial and economic justice for clean water. Their
efforts began by fighting against fracking in local communities, which has
evolved into a comprehensive water justice campaign. COPA's work on water
begins within the individual community. COPA members have been participatmg in a grass roots door-to-door campaign to raise awareness about fracking
in local communities. Through these conversations, COPA has found that over
fifty percent of citizens in Commerce City and Monthello, Colorado do not feel
like their water is safe for use, and they rely heavily on bottled water as an alternative. COPA noticed a clear correlation between unsafe drinking water and
community based racial and economic divides.
COPA has started working with these communities to look for a solution
to this problem. Part of this process involves helping people get their water
tested to ascertain if the water is, in fact, contaminated. The second component
is trying to figure out where these safety issues are coming from. Are they leaks
from old infrastructures, do they come from mining activities, or are they
brought about from some other source? According to Chac6n, at the end of
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the day, everyone deserves clean and safe water, and the current consensus is
that need is not being met. So, COPA is stepping up to help communities find
a solution.
Daniel Arnold rounded out the panel as a thirteen-year veteran of Denver
Water's general counsel. His work has focused on water quantity and quality
issues for the City and County of Denver. But recently, water quality has become an issue of great importance, whether it is keeping operating mines in
check to ensure they do not pollute into watersheds or expanding the State's
reclaimed water regulations to add new and non-potable uses for reclaimed water. Denver Water also works on a lead response program to identify and help
replace sources of lead contamination.
To give a bit of background on Denver Water, Arnold walked listeners
through how the utility was created over 100 years ago as an independent agency
of the City and County of Denver. It now serves approximately 330 square
miles and 1.4 million people. Arnold described Denver Water as the beneficiary of timing, geography, and hydrology-all leading to providing clean, quality
water to many communities throughout Colorado's Front Range. Denver's
rights are more senior than many other water rights in Colorado, allowing for a
consistent, uninterrupted water source. They source water primarily form the
Upper Colorado Basin and Upper South Platte River, diverting relatively pristine sources of water for their customers. Hydrologically, most of the water
comes from cleaner surface water, while many other communities rely on underground water sources contaminated by waste seepage. Timing, geography,
and hydrology combine to allow Denver Water to supply water that meets and
exceeds EPA standards.
But Denver Water is still mindful of other pollution sources like lead. This
largely comes from the customer line connections or lead solder and fixtures in
the lines. Since, historically, customers have owned their own service lines,
there isn't a good record of where the lead that does leach into the system originates. However, research shows lead service lines predominate in houses built
in the 1950s or earlier, before copper lines came into use. Denver Water has
concluded that there are approximately 15,000 lead service lines in the Denver
area. Denver Water has started a program to provide free water quality tests to
determine if customers have a lead service line or fixture. It also provides loans,
at little or no interest, to remove and replace these fixtures. These programs
are designed to ensure that anyone can check and reasonably protect the quality
of their water coming from Denver Water.
With opening remarks concluded, the panel moved on to the question and
answer segment. Romero began the discussion with questions regarding the
challenges faced by different communities seeking safe water access. The questions revolved around issues such as how context matters when thinking about
water access and delivery (e.g., rural versus metropolitan, or urban versus suburban). Arnold pointed out that urban areas have deeper pockets to pay for
the construction of expensive water quality systems, and greater access to certified, trained professionals. As a result, rural communities often get left in the
lurch. Craine agreed, pointing out how, in the southern and eastern parts of the
United States, waste from coal-fired plants tends to be located in rural communities. This is because cities tend to have a stronger voice to say "not in my
backyard." Chac6n had a slightly different take. In her experience, economic
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class seemed to play a larger role. For instance, from COPA's canvasing efforts,
they found distrust of the local water was concentrated in communities of color
and in working class communities where the median annual income is $60,000
and under.
It was interesting to note the different perspectives of the panelists to common issues. Craine and Chac6n viewed water access through a more civil rights
and social justice perspective, while Arnold's view was steeped deeply in Colorado water law, particularly in the prior appropriation doctrine. However, all
the panelists often agreed on the sources of the problem and what viable solutions might look like. Ultimately, it was invaluable to hear these varied perspectives on how to tackle these impending issues and reconcile the problems created by disparate access to and availability of clean water.
MichaelLa-mick
EIGHTEENTH ANNUAL LAW OF THE RIO GRANDE CONFERENCE
Santa Fe, New Mexico

April 5-6, 2018

UPDATES: TEXAS V. NEW MEXICO AND COLORADO
At the 18' Annual Law of the Rio Grande Conference in Santa Fe-a gathering of stakeholders from Colorado, New Mexico, and Texas-several professionals took advantage of the opportunity to weigh in on Texas v. New Mexico
& Colorado, an ongoing case before the United States Supreme Court Three
presenters, one from each state, gave a formal update on its status.
The presenter from Texas provided a brief orientation to Supreme Court
jurisdiction and procedure as it relates to the case in question. The Supreme
Court has exclusive and original jurisdiction over actions among states. Because
that jurisdiction is discretionary, a state must petition the Court for permission
to file a complaint against another state. If the Court grants the motion to file,
it then appoints a Special Master to hear the case and make a report with recommendations for how it should be resolved. The parties then file any "exceptions" to the Special Master's Report. The Court reviews the exceptions and
issues its Order.
Overview presentations of the Rio Grande Basin provided background for
the facts of the case. The Rio Grande Compact is an interstate agreement between Colorado, New Mexico, and Texas that apportions Rio Grande Basin
water among the three states. Under the Compact, Colorado must deliver a
specific quantity to New Mexico, and New Mexico must deliver a specific quantity to the Elephant Butte Reservoir, from which water is distributed to New
Mexico and Texas. Elephant Butte Reservoir, located in southern New Mexico, is a federal Bureau of Reclamation project Texas v. New Mexico & Colorado is based on Texas' allegation that New Mexico has violated the Compact
by allowing diversion of surface water and pumping of groundwater that is hydrologically connected to the Rio Grande below Elephant Butte Reservoir,
thereby depleting Texas' share of water. Given the case's pending status, New
Mexico did not delve into its position at the conference, however, in its 2014
Motion to Dismiss, it asserted that the Compact does not require New Mexico
to preserve conditions on the Rio Grande below Elephant Butte Reservoir.
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The Colorado presenter provided a tirmeline for the procedural history of
Texas v. New Mexico & Colorado,
2013

Texas moved for leave to file

2014

The Supreme Court granted Texas' motion to file
United States filed Motion to Intervene, which the Court granted
New Mexico Filed Motion to Dismiss
Court appointed Special Master
Elephant Butte Irrigation District filed Motion to Intervene

2015

El Paso Water District 1 filed Motion to Intervene
Special Master heard oral argument on all Motions

2016

Special Master issued draft First Interim Report on all Motions
Parties provided comments for consideration

2017

Special Master issued final First Interim Report with the Court
Parties filed exceptions to First Interim Report
The Court denied Motion to Dismiss and Motions to Intervene
The Court sustained the United States' and Colorado's exceptions
concerning the scope of compact claims the United States can assert

2018

January - The Court heard oral argument on exceptions
March - The Court granted the United States' right to file compact
claims under certain circumstances
April - The Court appointed a new Special Master

Next

New Mexico and Colorado to file answers with any counterclaims

Steps

Responses to ary counterclaims
COLORADO

Karen Kwon, First Assistant Attorney General from Colorado, was the first
to take the podium for the formal presentation of the case update. Kwon started
off by reminding the audience that, although the case is more frequently referred to as "Texas v. New Mexico," the audience must not to forget that it is
actually Texas v. New Mexico & Colorado. She addressed Colorado's interest
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in the case even though the controversy is between Texas and New Mexico.
She explained that because Colorado is a signatory to the Compact, how the
case is decided could affect its interests. Kwon outlined Colorado's concerns
to be: (1) protecting the State and its water users' interests in the Rio Grande
Basin, and (2) protecting the State's sovereign interests in compact law more
broadly.
Speaking to the second of the two concerns, Kwon clarified Colorado's rationale for taking exception to the United States' ability to pursue claims for
Compact violations. She specifically noted the State's motivation to avoid "compact challenges by non-signatories, or by third-parties who may frustrate the purpose and intent of the signatory states." She further emphasized that the Court's
March 5, 2018 opinion did not grant the United States ability to assert compact
claims in all cases. It found only that intervention was appropriate in this case,
considering the United States' "distinctively federal interests" in this particular
Compact, which concerns a federal reclamation project and international agreements with Mexico. Kwon concluded by emphasizing that Colorado does not
want to be "dragged into the litigation any more than it has to" in order to protect the interests she discussed.
TEXAS

Second to speak was Jon Niermann, Commissioner of the Texas Commission on Environmental Quality. Niermann provided a more detailed summary
of Texas' allegations: (1) the 1938 Rio Grande Compact affects equitable apportionment of waters between states; (2) the Compact is predicated on the understanding that water released from the Elephant Butte Reservoir would not
be subject to depletion in excess of what existed in 1938; and (3) New Mexico
has taken water to which Texas is entitled by increasingly allowing diversion of
surface water and extraction of groundwater below the reservoir. Niermann
also outlined New Mexico's arguments in its Motion to Dismiss that: (1) the
Compact contains no language requiring New Mexico to preserve conditions
on the Rio Grande below the reservoir; and (2) Texas' sole recourse is legal and
administrative remedies under New Mexico state law.
Niermann discussed the Special Master's recommendations. In recommending that the Court deny New Mexico's Motion to Dismiss, the Special
Master noted, "New Mexico .

.

. may not divert or intercept water it is required

to deliver pursuant to the 1938 Compact to Elephant Butte Reservoir after that
water is released from the Reservoir," and "it is unfathomable to accept that
Texas would 'trade away its right to the Court's equitable apportionment' had
it contemplated then that New Mexico would be able to disown its obligations
under the 1938 Compact and simply recapture water it delivered to the Project."
Nierman also discussed the exceptions to the Special Master's Report, noting that Texas filed no exceptions. Niermann touched on a topic that came up
at various points throughout the entire Conference, the fact that the Special
Master's Report included extensive outside analysis and history of the Compact
Niermann explained that both New Mexico and Colorado took exception to
"the detailed analysis undertaken by the Special Master," but that in its reply,
Texas noted the analysis was sound and necessary to understanding the Special
Master's recommendations.

308

WATER IA WREVZEW

Volume 21

NEW MEXICO

&

David Roman of Albuquerque New Mexico law firm, Robles, Rael
Anaya, was the final presenter. Roman's presentation was the most limited,
given the status of the case. Roman did not weigh in on New Mexico's legal
arguments or whether they would be in line with those from its Motion to Dismiss. He did offer some input regarding the ethics of the outside research reflected in the Special Master's Report. He noted that the Supreme Court has
held that judges are free to conduct whatever research they want. However, a
December 8, 2017 ABA Formal Opinion titled "Independent Factual Research
by Judges Via the Internet," concludes that "[i]ndependent investigation of adjudicative facts generally is prohibited unless the information is properly subject
to judicial notice."
QUESTIONS POSED
The presenters fielded questions at the conclusion of the presentation.
One discussion involved speculation as to why the Supreme Court had assigned
a new Special Master. It was suggested this could have been in response to the
previous Special Master's extensive outside research, but the actual reason remained a mystery to all parties. The timing of the Conference, in the midst of
Texas v. NewMexico & Colorado,led to the case being laced into almost every
presentation and made for some tense moments. During his presentation, New
Mexico state Senator and gubernatorial candidate Joseph Cervantes prodded
all stakeholders to "cut to the chase" and seriously consider what the inevitable
settlement will look like. Another attorney for Texas concluded her presentation with a picture of a New Mexico groundwater well from south of Elephant
Butte Reservoir apparently pumping water directly out of the Rio Grande. In
spite of the tension, all parties did seem to share some optimism that after more
than five years, the appointment of a new Special Master could help to move
the case toward resolution.
ElaineNolen

COURT REPORTS
FEDERAL COURTS
UNITED STATES COURT OF APPEAIS FOR THE NINTH CIRCUIT
Navajo Nation v. Dep't of the Interior, 876 F.3d 1144 (9th Cir. 2017) (holding that: (i) the Tribe lacked Article III standing by failing to demonstrate that
its interests in acquiring an adequate supply of water would be threatened by
the publication of an Environmental Impact Statement and related documents
by the Secretary of the Interior regarding surplus guidelines for water from the
Colorado River for use within the Lower Basin and storage of such surplus water; (ii) the Tribe lacked Article III standing by failing to demonstrate that it
would suffer injury to: (a) its unquantified reserved water rights and (b) its generalized interest in water from the Department of the Interior's adoption of
surplus and shortage guidelines for the waters of the Colorado River for allocations to Western states; and (iii) waiver of sovereign immunity applied to the
Tribe's breach of trust claim against the United States).
The Navajo Nation ("the Nation") is a federally recognized Indian tribe that
lives on the Navajo Reservation ("the Reservation"), which is the largest reservation in the United States and was established by treaty in 1864. Its area covers
parts of Arizona, New Mexico, and Utah, and most of its western border is
demarcated by the Colorado River ("the River"). The Department of the Interior ("DOI"), through the Bureau of Reclamation, controls the flow of the
River's waters. Additionally, numerous statutes, Supreme Court decrees, interstate compacts, common law, and treaties affect the management of the River's
waters, which together constitute "The Law of the River."
Seven states entered into the Colorado River Compact in 1922 ("1922
Compact"), which divided the River into two parts-the Upper and Lower Basin. The instant case concerns the Lower Basin only, which includes Arizona,
California, and Nevada. Under the 1922 Compact, the Lower Basin is entitled
to 7.5 million acre-feet per year ("mafy") of water. The obligations of the United
States to Indian tribes were not affected by this compact The Boulder Canyon
Project Act of 1928 allocated the 7.5 mafy of water-4.4 to California, 2.8 to
Arizona, and 0.3 to Nevada.
In 1964, a decree ("1964 Decree") was issued in An]zona v. CahTornia that
authorized the Secretary of the Interior ("the Secretary") to determine whether
there was a surplus or shortage of water. In times of surplus, the Secretary
parceled out the relative shares each state would get; in times of shortage, the
Secretary satisfied states' water rights in order of their priority dates. Any water
that is left over after distribution must be apportioned in accordance with all
applicable federal statutes and regulations, such as the Boulder Canyon Project
Act.
In 2001, the Secretary of the Interior adopted the Colorado River Interim
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Surplus Guidelines ("Surplus Guidelines"). Before adopting the Surplus Guidelines, the Secretary published an Environmental Impact Statement ("EIS") that
analyzed the environmental impacts of four alternatives to the Guidelines along
with a "No-Action Alternative." Ultimately, the Secretary decided that the Surplus Guidelines were the most preferTed alternative. Coincidentally, the driest
eight-year period in the River's history followed the Secretary's adoption of the
Surplus Guidelines, so the Secretary implemented guidelines for shortages
("Shortage Guidelines"). The Secretary published another EIS for the Shortage
Guidelines, which discussed Indian Trust Assets, including water rights. The
EIS acknowledged that the Shortage Guidelines would have no substantive impact on any Indian Trust Assets.
The Nation filed its original complaint against DOI, the Secretary, the Bureau of Reclamation, and the Bureau of Indian Affairs in March of 2003. The
Nation claimed that: (1) under the Administrative Procedure Act ("APA") and
the 2001 Surplus Guidelines, the Secretary violated the National Environmental
Policy Act ("NEPA") by failing to protect the Nations interests in and rights to
water in the Lower Basin of the Colorado River; and (2) that the United States
breached its trust obligations to the Nation by failing to protect the Nation's
water rights. Various state and local governments from California, Arizona, Nevada, and Colorado intervened as defendants. In October 2004, the district
court stayed the proceedings to allow for settlement negotiations.
In 2013, the district court lifted the stay and restarted the litigation. The
Nation amended its complaint twice to challenge the 2008 Shortage Guidelines.
The district court granted defendants a motion to dismiss the second amended
complaint without prejudice, holding that: (1) the Nation lacked Article III
standing to file its NEPA claims; and (2) that its breach of trust claim against the
United States was barred by sovereign immunity. The Nation appealed.
The United States Court of Appeals for the Ninth Circuit ("the Court") first
addressed whether the Secretary's adoption of the Shortage and Surplus Guidelines violated the Nation's unquantified Winters rights, which are rights to implicitly reserved waters for a reservation by the United States necessary to accomplish the purpose of the reservation. The Nation alleged that the
Guidelines caused a procedural injury. To demonstrate a procedural injury, a
plaintiff must show that (i) the agency violated certain procedural rules; (ii)
those rules protect a concrete interest of the plaintiff; and (iii) it is reasonably
probable that the challenged action threatens that concrete interest. Additionally, the interest harmed must be specific to the plaintiff. The harm also does
not need to be immediate, so long as there is a reasonable probability that the
procedural violation will cause future injury.
The Nation contended that the Guidelines would make it "increasingly difficult" to secure and satisfy its water rights in the Lower Basin because the
Guidelines created a system of third-party reliance upon the Colorado River in
which entities besides the Nation rely on water supplies that belong to the Nation. Further, the Nation alleged that the United States would be disinclined to
re-open the issue of water rights in the Colorado River because the Lower Basin
states are satisfied. However, the Court concluded that the Nation's arguments
only demonstrate practicalimpairments of its interests instead of legal impairments. This, the Court held, is insufficient to constitute an injury sufficient for
Article III standing.
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Second, the Court determined whether the Guidelines caused an injury to
the Nation's generalized interest in Lower Basin water. Although the Nation
does not have decreed rights to Lower Basin water, it may still be eligible for
standing because the need for water to sustain the Reservation is a cognizable
interest that may provide standing under NEPA. The Nation's argument was
simply that it would have less Lower Basin water available due to the Guidelines.
It contended that the Surplus Guidelines would limit the Nation's supply by
allocating all surplus water each year, and the Shortage Guidelines would limit
the Nation's supply because its share is charged against Arizona's apportionment, which is already the smallest of the Lower Basin apportionments. The
Nation feared that either excessive "Intentionally Created Surplus" ("ICS") development or an increased likelihood of a declared shortage will reduce the
availability of water for its lands.
The Court held that the Nation has not suffered an injury to its generalized
interest in water suflicient for Article III standing. First, the Guidelines merely
prescribe the conditions necessary to declare either surplus or shortage-they
do not make allotnents of water themselves. Second, a statute-not the Guidelines-provides the prioritization scheme that disadvantages Arizona. Third, the
Nation failed to demonstrate how the Guidelines would make it more likely
that a shortage will be declared. Finally, the Nation's argument that excessive
ICS development will limit its supply of water was flawed because the Guidelines only allow users to bank water for the purpose of banking it-users must
offset their water consumption when any of it is banked.
Finally, the Court held that the Nation's breach of trust claim against the
United States was not barred by sovereign immunity. Section 702 of the APA
provides that a party who suffers a legal wrong as a result of agency action is not
barred from filing suit against the agency or an officer thereof on the ground
that it is against the United States.
There was a split in the Ninth Circuit regarding the interpretation of Section
702, so the Court consolidated the two interpretations into one rule. The Court
concluded that: (1) Section 702 waives sovereign immunity for allnon-monetary
claims; and (2) Section 704's final agency action requirement is limited only to
actions brought under the APA. Because the Nation sought non-monetary relief against DOI, DOI's sovereign immunity was waived.
Accordingly, the Court affirmed the district court's ruling that the Nation is
not entitled to relief for its NEPA claims. However, the Court reversed the
district court's ruling that the Nation's breach of trust claim was barred by sovereign immunity and remanded it to the district court for full consideration on
the issue.

Ganir Puglielli
UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT
OF CALIFORNIA
San Luis & Delta-Mendota Water Auth. v. Jewell, NO. 1:15-CV-01290IJO-GSA, 2017 WL 1375232 (E.D. Cal. Apr. 17, 2017) (holding that: (i) if an
agency justifiably relied on a specific provision of a federal act to make Flow
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Augmentation releases, claims attacking the agency's reliance on other provisions of the act will fail, and (ii) claims attacking Flow Augmentation releases
under NEPA are moot and do not meet the "capable of repetition yet evading
review" exception when an agency adopts a Long-Term Plan EIS that makes it
unlikely the agency will follow the same procedures).
In order to reduce the risk of fish kill in the Lower Klamath River, the U.S.
Bureau of Reclamation ("the Bureau") made Flow Augmentation releases
("FARs") in both 2014 and 2015 from Lewiston Dam, which is a part of the
Trinity River Division. The Bureau released a total of 64,000 acre-feet of water
in connection with the 2014 FARs. In 2015, the Bureau planned on making
similar FARs and prepared an Environmental Assessment ("EA") according to
the National Environmental Policy Act ("NEPA"). After the Bureau released
the EA, the San Luis and Delta-Mendota Water Authority and the Westlands
Water District filed suit against the Bureau and its parent agency, the Department of the Interior, in the United States District Court for the Eastern District
of California. The lawsuit included eight separate claims for relief, as well as a
request for injunctive relief that was quickly denied.
I The first, second, and third claims for relief challenged the Bureau's statutory authority to make FARs. To justify the 2014 FARs, the Bureau relied on
a proviso of a federal 1955 Act (the Act), which authorizes the Secretary of the
Interior to adopt measures that protect fish and wildlife including maintaining

the flow of the Trinity River below the diversion point ("Proviso 1"). Plaintiffs
asserted in their second claim that Proviso 1 did not give the Bureau the authority to implement the 2014 FARs. While this lawsuit was pending, the Ninth
Circuit Court of Appeals decided this issue, finding that the Bureau has the
authority to implement FARs under Proviso 1. In light of the Ninth Circuit's
decision, the Court found the second claim to be moot and dismissed the claim
with prejudice.
The Bureau also relied on a second proviso of the Act to justify the 2014
and 2015 FARs-this proviso required that at least 50,000 acre-feet of water be
released annually from the Trinity River and be made available to downstream
users ("Proviso 2"). The first and third claims attacked the Bureau's reliance
on Proviso 2. The first claim alleged that Proviso 2 did not give the Bureau the
legal authority for FARs. The third claim alleged that even if the Bureau had
legal authority under Proviso 2, reclamation law still requires that the Bureau
enter into a contract for delivery of the water. The Court found that the Bureau
had specifically relied on both Proviso 1 and Proviso 2 in justifying the FARs.
Because the Court already concluded that the Bureau had the authority to make
FARs under Proviso 1, the Court found that the first and third claims attacking
Proviso 2 were moot The Court dismissed these two claims without prejudice,
contemplating a future challenge to FARs where the FARs are justified solely
on Proviso 2.
The fourth and fifth claims alleged that the Bureau did not follow procedures required by NEPA. The fourth claim asserted that the Bureau's EA for
the 2015 FARs did not meet NEPA requirements and that the Bureau also
needed to prepare an Environmental Impact Statement ("EIS"). The fifth claim
alleged that the Bureau also acted unlawfully by not preparing either an EA or
and EIS for the 2014 FARs. The Court found that these claims were technically
moot "because the 2014 and 2015 FARs expired of their own accord."
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However, because the duration of FARs is so short relative to the timeline
of litigation, the Court entertained that these claims might still be valid as capable of repetition yet evading review. However, the Court found that the claims
did not meet this exception to mootness because there was no evidence that this
same controversy would be likely to occur again. In making its determination,
the Court relied on the Bureau's recently issued Long-Term Plan to Protect
Adult Salmon in the Lower Klamath River EIS, which identifies FARs as a proposed action and makes it unlikely that the Bureau would follow the same procedures for FARs as it did in 2014 and 2015. The Court also pointed out that
even though the Long-Term Plan EIS only runs through 2030, that lack of clarity did not give rise to a demonstrated probability that the controversy would
occur again. The Court dismissed the fourth and fifth claims without prejudice
to a renewed claim with new facts showing the controversy is likely to recur.
The sixth, seventh, and eighth claims alleged that the Bureau did not comply with requirements in the Endangered Species Act ("ESA") and MagnusonStevens Fishery Conservation and Management Act ("MSA"). While this lawsuit was pending, the Ninth Circuit addressed nearly identical claims in a companion case and found that the plaintiffs there did not have standing for their
ESA and MSA claims. Accordingly, the Court requested a supplemental briefing in light of that decision and did not decide the merits of the sixth, seventh,
and eighth claims.
Jeremy Frankel

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF
COLORADO
United States v. N. Colo. Water Conservancy Dist, 2017 U.S. Dist. LEXIS
42298 (D. Colo. 2017) (certifying unopposed facts surrounding Denver's conditional right to 654 cfs from the Blue River Decree and vacating the 1977 Order. compelling federal jurisdiction over m-state water issues arismig from the
Blue River Decree).
The ruling in this case from the United States District Court for the District
of Colorado resolves a long-standing issue involving federal jurisdiction over
water law in Colorado. The United States first brought this action in 1949 to
determine federal interests in the water flowing from the Blue River and stored
in the Green Mountain and Dillon reservoirs. Between 1949 and 1955, various
companion cases were joined to the first action. These cases involved nonfederal water rights but remained under the jurisdiction of the district court under the terms of the 1955 Decree settling the original dispute.
The instant issue arises under thatlong arm of federal jurisdiction. In 2006
(and with an amended complaint in 2013), Denver sought to make absolute an
additional portion of its conditional rights under the 1955 Decree, which
granted the city a conditional right to 788 cfs. Prior rulings had made absolute
520 cfs, to which Denver wanted to add 134 cfs, bringing its total absolute right
to 654 cfs. All parties who initially opposed this change reached independent
agreements with Denver outside of the court system. Thus, the court found no
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live controversy to review. The court did certify that: (1) all parties agreed Denver had been diligent in developing the full 654 cfs at issue for beneficial use;
(2) Denver had a conditional right to that amount; and (3) that all parties were
estopped from asserting otherwise. Despite Denver's diligence and the lack of
opposition, the court declined to grant Denver the absolute right it requested.
The court then turned its attention to the jurisdictional issues of the case,
and the Blue River Decree at large. When the initial case involving Blue River
rights first entered federal court, Colorado had not yet developed the sophisticated water court system that is in place today. Even after establishing the water
courts in 1969, federal judges were still more apt at adjudicating certain water
rights issues due to years of prior experience. In 1977, a federal judge issued
an order regarding the Blue River Decree that kept the companion cases under
federal jurisdiction even after the federal water issues had been resolved. The
present court surmised that order was intended to allow federal judges, who
have more knowledge and expertise on the subject, to supervise or help with
transitioning water law case adjudication to the Colorado Water Court for District No. 5.
Given the changing circumstances behind this case's long history, the District Court vacated the 1977 Order, removing federal jurisdiction over state water issues within the Blue River Decree. While the court ruled separately on
the issues of federal jurisdiction and Denver's claim on the 654 cfs water right,
the key takeaway seems to be that the Colorado water court, not the federal
courts, is the proper venue for determining if Denver can perfect its conditional
rights under the Blue River Decree.
Joseph Chase

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF NEW
MEXICO
United States v. Abousleman, CV 83-1041 MV/WPL, 2016 WL 9776586
(D. N.M. October 4, 2016) (finding the Pueblos possessed aboriginal water
rights that predated Spanish occupation, but that Spanish occupation extinguished the right, and the Winans doctrine did not apply to any of the Pueblos'
grant or trust lands).
This case came before the United States District Court on opening, response and reply briefs of the Jemez River Basin Users Coalition ("Coalition"),
the Pueblos of Santa Ana, Zia, and Jemez, and the United States ("US/
Pueblos"), and the State of New Mexico ("State"). The court decided two issues: (1) whether the Pueblos ever possessed aboriginal water rights in connection with their grant or trust lands, and if so, whether any actions of Spain, Mexico, or the United States subsequently modified or extinguished those rights;
and (2) whether the Winans doctrine applied to any of the Pueblos' grant or
trust lands. The district court magistrate judge considered the briefs of the parties and the expert testimony that both sides presented in coming to its conclusions and recommendations.
For a tribe to assert aboriginal tide, it must prove it had actual, exclusive,
and continuous use and occupancy for "a long time" prior to the loss of the
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land. Exclusive possession means the tribe used and occupied the land to the
exclusion of others, including other Indian tribes, unless the tribe can also show
the land was shared with other tribes in "joint and amicable" possession. The
requirement of a "long time" means the tribe must have made the land into
domestic territory. The experts testified that the Pueblos used and exploited
the water sources and that they used and occupied the lands continuously for a
long time prior to the European occupation of New Mexico. The court noted
that the parties did not provide any evidence that other Indian groups besides
the Jemez, Zia, and Santa Ana Pueblos occupied the land and used the water.
The court concluded that the Pueblos actually and exclusively used water continuously for a long time prior to European occupation and they thus possessed
aboriginal water rights in connection with their grant or trust lands.
The court, having concluded the Pueblos possessed aboriginal water rights,
then considered whether any subsequent actions by Spain, Mexico, or the
United States extinguished those rights. While the experts for both sides largely
agreed on factual issues, the court resolved any remaining conflicting factual
testimony in favor of the US/Pueblos expert. Based on this, the court determined that Spain recognized the Pueblos' ownership of their land and their
right to use water based on their prior use when it incorporated the Pueblos
into the Spanish empire. The Spanish utilized a system known as "regalia" in
exercising supreme power over the administration, licensing, and adjudication
of certain activities and resources, but they did not apply this power to properties owned by the Indians. The Spanish would only exercise this power over
Indian lands if they were planning major projects and a need for a right of way
via the exercise of eminent domain was necessary.
Included in the Spanish crown's regalia was the power to determine rights
to public shared waters and to resolve conflicts of those rights. The crown did
this through a process known as "repartimiento," in which the crown allocated
water to all involved parties by application of the following factors: prior use,
need, purpose of use, legal rights, injury to third parties, and equity and the
common good. Because there was never any conflict over water in the Jemez
Valley watershed with respect to the Pueblos of Jemez, Santa Ana, and Zia,
there was no historical record of any formal repartimiento occurring there.
The US/Pueblos argued that a sovereign must assert some affirmative act
to extinguish aboriginal rights, and because no repartimiento or other affirmative act ever occurred limiting the Pueblos' use of water, the Spanish did not
extinguish or modify the Pueblos' aboriginal rights. The US/Pueblos asserted
United States v. Santa Fe PacificRairoad, 314 U.S. 339 (1941) as a source of
authority for this argument. This argument did not persuade the court, who
found instead that Santa Fe Pacificindicated a number of ways that sovereigns
could extinguish Indian title, including "by treaty, by sword, by purchase, by the
exercise of complete dominion adverse to the right of occupancy, or otherwise."
Santa Fe Pacific, 314 U.S at 347.
The court found that because Spain imposed a legal system administering
the use of public waters (regalia), this ended the Pueblos' exclusive use of public
waters and subjected their later use to potential repartimientos. The court held
this to be clear and unambiguous evidence that Spain extinguished the Pueblos'
right to increase their use of public water without restriction. Thus, the Spanish
exercised complete dominion adverse to the Pueblos' aboriginal rights and
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needed perform no further act, affirmative or otherwise, to extinguish the Pueblos' aboriginal water rights.
The court also explored the history of land and water rights under Mexican
and United States sovereignty, but, because the court concluded that the Spanish occupation extinguished the Pueblos' aboriginal rights, any effects on Indian
aboriginal water rights resulting from Mexican- or American government action
were moot.
Finally, the court decided the issue of whether the Winans doctrine applied
to any of the Pueblos' grant or trust lands. Wnans rights are recognized aboriginal rights which preserve pre-existing rights, establishing priority from "Lime
immemorial," i.e., before white settlement. The scope of a Winans right depends on actual use over an extended period of time. This right is not a function of land title, and the court determines such rights on a needs-based test
rather than a practicably irrigable acreage test.
Because the court concluded that the Spanish occupation extinguished the
Pueblos' aboriginal water rights, and thus there were no existing aboriginal water
rights for the United States to recognize, the court held that the Winans doctrine
did not apply to any of the Pueblos' grant or trust lands.
The U.S. District Court Judge adopted the recommendations of the magistrate in United States v. Abousleinan, 2017 U.S. Dist. LEXIS 164733
(D.N.M. Sept., 30, 2017) and determined that the Pueblos did indeed possess
aboriginal water rights that predated Spanish occupation; however, that right
was extinguished under Spanish rule, and the Winjans doctrine did not apply to
the Pueblos' grant or trust lands.
Megan McCulloch
STATE COURTS
IDAHO
City of Blackfoot v. Spackman, 396 P.3d 1184 (Idaho 2017) (holding that:
(i) the City must file for transfer before using its water permit for groundwater
recharge; (ii) a settlement agreement with a private party does not allow the City
to use its permit for groundwater recharge or mitigation purposes affecting future groundwater rights; (iii) seepage from the City's water use cannot be a basis
for a claim of separate or expanded water right without transfer; and (iv) intervening parties were entitled to recover their attorney fees).
Currently, the City of Blackfoot (the "City") pumps water from the Blackfoot River and delivers it to irrigators east of 1-15. In order to save money on
the cost of operating and maintaining the pump, the City filed a water right application for pennit No. 27-12261 ("12261") to appropriate 9.71 cfs of groundwater from the Blackfoot River. The City wished to offset the injury resulting
from this appropriation with 1,066 alfa of mitigation credit resulting from seepage that occurs under Water Right No. 01-181C ("181C").
Under its "purpose of use" element, 181C allows for five different uses:
Irrigation Storage, Irrigation from Storage, Diversion to Storage, Recreation
Storage, and Irrigation. During the irrigation season, this element allows the
City to divert 2,466.80 afa from the Snake River to fill a recreation reservoir m
Jensen's Grove. From that diversion, 1,100 acre-feet travels to the reservoir for
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recreational storage, 980.9 acre-feet seep into the aquifer, and 186 acre-feet
evaporate. At the end of the season, the remaining 1,100 acre-feet seep into the
aquifer.
The other provisions element of 181 C states that the use and diversion of
water is subject to "additional conditions and limitations contained in a settlement agreement-IDWR transfer of water right. . . ." ("Settlement Agreement"). The Settlement Agreement states that the City "must file the appropriate application for pennit and/or transfer" if it wishes to use 181C for
groundwater recharge or mitigation purposes.
In its application for 12261, the City proposed using part of the seepage
described in 181C as mitigation for 12261. The application met protest from
the Coalition, comprising A&B Irrigation District, Burley Irrigation District,
American Falls Reservoir District #2, Minidoka Irrigation District, Milner Irrigation District, North Side Canal Company, and Twin Falls Canal Companythe intervenors in this case, who claimed that the City failed to establish that
12261 would not reduce the quantity of water under existing rights.
After holding an administrative hearing, the hearing officer determined that
that the proposed appropriation in 12261 was a constumptive use of water and
would reduce the quantity of water available under existing rights without mitigation. The hearing officer concluded that the City could not use 181C as mitigation for 12261 because 181C does not authorize the City to use the seepage
described in 181C for recharge. Despite this, the hearing officer approved
12261 on the condition that the City apply for transfer to add recharge as an
authorized purpose for 181C.
The City filed exceptions to the hearing officer's rulings, challenging the
requirement that it needs to apply for a transfer to add recharge as a purpose of
use before it can use 181C for mitigation. The Director of the Idaho Department of Water Resources ("IDWR"), reviewed the City's exceptions and
agreed with the hearing officer that 181C does not authorize the City to use
water for recharge and a transfer would be required to authorize such use. However, the Director disagreed with the hearing officer's grant of conditional approval and denied the application for 12261 without prejudice, suggesting the
City could refile its application for 12261 in conjunction with a transfer application for 181C.
Following the Director's order, the City filed a petition with the district
court asserting that the Director's ruling was contrary to law. After permitting
the Coalition to appear as intervenors, the court held a hearing on the City's
petition. The Bingham County District Court found that the plain unambiguous language of 181C's "purpose of use" element does not authorize the City
to use water for recharge, and if the City wanted to use 181C as mitigation for
12261, it would have to file a transfer. The City appealed.
The Court first addressed whether the City must file for a transfer before it
can use 181 C for mitigation or recharge. If a decree's terms are unambiguous,
the Court will determine the meaning and legal effect of the decree from the
plain and ordinary meaning of its words. Whether ambiguity exists in a decree
"is a question of law, over which this Court exercises free review."
Water rights are defined by elements, and Idaho Code sections 42-1411(2)
and 42-1411(3) include a list of elements that deline a water right Under Idaho
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Code section 42-1412(6), a water decree "shall contain or incorporate a statement of each element of a water right as stated in subsections (2) and (3) of section 42-1411, Idaho Code, as applicable." "Purpose of use" is one of those
defining elements. Thus, a water decree must either contain a statement of
purpose of use or incorporate one, but not both.
There is no reference to an incorporated statement in the "purpose of use"
element, but 181C contains a clear statement that provides water may be used
for: (1) Irrigation Storage; (2) Irrigation from Storage; (3) Diversion to Storage;
(4) Recreation Storage; and (5) Irrigation. Recharge is not listed as a use of
181C. The City's argument that recharge is an authorized use of 181C does
not stand because it is a statutorily recognized beneficial use and therefore must
be included in the "purpose of use" element to be recognized.
The history of this water right, as the district court suggested, supports the
denial of recharge being an authorized use. Water Right 181C was acquired by
the City in 2005 to fill and maintain the reservoir at Jensen Grove. The City
filed an application for transfer with the IDWR and sought to add recreation,
storage, and recharge as authorized uses in addition to the original use of irrigation. In 2007, the Director approved irrigation, storage, and recreation but did
not approve recharge as an authorized use. If the City wished to remedy this,
it needed to abide by the administrative requirements, but it did not make an
effort to do so. In May of 2009, the district court entered a PaialDecree for
the right in the Snake River Basin Adjudication, which did not include the right
to recharge. The City could have objected to the denial of the recharge right or
appealed the decision of the district court, but it did not seek either of these
remedies.
The Court determined that the City must file an application for transfer to
change the purpose or nature of a use of water right under Idaho Code § 42222(1) and that the City's claims that recharge is an authorized use under the
purpose of use element of 181C were unfounded.
The Court next addressed whether the Settlement agreement added recharge as an authorized use of water under 181C. The City argued that the
plain language, "to use 181C for groundwater recharge or mitigation purposes
associated with future groundwater rights" authorizes the use. The Court disagreed with this argument because a private settlement cannot define, add, or
subtract from the elements of a validly adjudicated water right.
The City next argued that the Settlement Agreement, as a document incorporated under the other provisions element of 181C, must be "construed along
with the rest of 181 C" and may affect all the elements of 181 C and, specifically,
may add recharge to the purpose of use element. The Court rejected this argument for two reasons. First, it flies in the face of Idaho statute, which only allows
an element to either contain a statement defining the element or incorporate a
statement that defines the element. The City's argument would allow both,
which is impermissible under the language and would muddy the decree. Second, an adjudicated water right is a judicially decreed property right and binds
the IDWR. The IDWR was not a party to the settlement agreement, and therefore, the Director is not bound by the Settlement Agreement and has no duty
to enforce it This is made clear by the language incorporating the Settlement
Agreement into the other provisions element of 181C: "The diversion and use
of water under transfer 72385 is subject to additional conditions and limitations
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contained in a settlement agreement ... the settlement agreement is recorded
in Bingham county [ and Bonneville county [ and is enforceable by the parties
thereto."
Consequently, the Settlement Agreement cannot define, add, or subtract
from the defining elements of 181C. It can only provide "additional conditions
and limitations" on the exercise of 181C. To allow the Settlement Agreement
to enlarge or otherwise alter the clearly decreed elements of 181C would allow
private parties to alter a judicial decree.
The Court then determined if the circumstances demonstrate mitigation
for 12261 regardless of the elements of 181 C. The City argued that incidental
recharge occurs from the seepage each year at the Jensen reservoir, and therefore, recharge should be an authorized use of 181C without filing a transfer.
However, the Court held that recharge is a statutorily recognized beneficial use
which must be identified under the purpose of use element of a water
right. Water right 181C does not include recharge, and incidental recharge cannot be used to claim or expand that water right. Accordingly, without a transfer
approving recharge as a beneficial use, any seepage that occurs under 181C is
incidental recharge and not eligible to be used for mitigation purposes.
The Idaho Supreme Court affirmed the district court ruling that the plain
unambiguous language of 181C's purpose of use element does not authorize
the City to use water for recharge and if the City wanted to use 181C as mitigation for 12261 it would have to file a transfer.
Natalie Norcutt
MONTANA

In re Scott Ranch, LLC, 402 P.3d 1207 (Mont 2017) (holding that: (i) water
rights claims were recognized under state law, not as a federally reserved water
right established under the Crow compact; and (ii) the water court lacked jurisdiction to adjudicate the water rights claims, which should instead be filed with
the Department of Natural Resources and Environment under the exempt
claims filing procedure pursuant to the revised statute).
Scott Ranch is a Montana limited liability company owned by three nonIndian siblings that acquired Indian allotment lands in Big Horn County within
the Crow Indian Reservation ("Crow Reservation") in Montana. The lands
were previously held in trust by the United States for the benefit of Thor Lande,
a member of the Crow Tribe who was an allottee of the Crow Reservation's
federally reserved water right Lande passed away in 1997, and the United
States issued fee patents and converted the lands to fee status in 2006. Scott
Ranch purchased the lands from an heir of Lande in 2010 and 2012.
In July of 2016, Scott Ranch filed for adjudication of existing water rights in
the water court, asserting all of its forty-seven claims were exempt from the filing
requirements of sections 85-2-221 and -222 of the Montana Constitution. Scott
Ranch claimed that its water rights were not available for state adjudication until
2006 when the fee patents were issued, and it filed the petition on the ground
that the recent issuance of fee patents created a unique set of facts that prevented
it or its predecessors-in-interest fron seeking adjudication until now. Scott
Ranch additionally claimed that it possessed " Walton" rights, water rights held
by a non-Indian successor to allotment lands derived from the allottee's share
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of the federally reserved water rights for the reservation, as appurtenances to
the lands.
In November 2016, the water court denied Scott Ranch's petition and held
that the water rights were part of the tribal water right established under the
Crow Compact because Scott Ranch's water rights were appurtenant to an allotment and the allottee's water rights were part of the tribal water right. Consequently, the water court determined that Scott Ranch's water rights did not
require separate adjudication. After Scott Ranch moved for amended judgment
in December 2016 that its Walton rights should be subject to state law, the water
court held that Scott Ranch's water rights did not exist until the ratification of
the Crow Compact in 1999; therefore, Scott Ranch had no separate water rights,
and the allottees could not have conveyed such a separate right. Scott Ranch
appealed.
The Supreme Court of Montana first considered whether Scott Ranch had
"existing" water rights. The Water Use of Act of 1973 ("the Act") defines an
existing water right as a right to use of water that would be protected under the
law as it existed prior to July 1, 1973. All water rights appropriated afterJuly 1,
1973, must submit to a mandatory permitting process administered by the Department of Natural Resources and Conservation ("the Department"). Federal
law mandates that an Indian reservation receives an implied entitlement to the
water rights within its boundaries with the priority date being the date of the
reservation's creation. The Crow Reservation's water rights have a priority date
of 1868; thus, the Crow Tribe's water rights were "existing" prior to the enactment of the Act, which means that Scott Ranch's water rights existed as well.
Next, the Court answered the question of whether Scott Ranch has Walton
rights. Non-Indian successors to Indian allotment lands acquire Walton rights
because the water rights appurtenant to the tribal member's land transfer to a
non-member when the tribal member conveys the land to the non-member.
Scott Ranch is a non-Indian successor-in-interest to allotment lands conveyed
by Lande. Therefore, it possesses Walton rights.
Third, the Court affirmed that Scott Ranch's water rights are governed by
state law. Under the Crow Compact, state law recognizes water rights held by a
non-tribal member that the United States does not hold in trust. Scott Ranch
acquired the water rights from a tribal allottee, not out of the Crow Compact,
and therefore state law governs its rights.
Lastly was the question of whether the water court had jurisdiction to adjudicate Scott Ranch's claims. All claims for existing water rights must have been
filed by July 1, 1996 under section 85-2-221(1) of the Montana Constitution
unless exempted by section 85-2-222. Water rights claims existing before 1973
are exempt.if they are for livestock or individual uses as opposed to municipal
uses, but an amendment to the Act allows claims for exempt water rights to be
filed until June 30, 2019, which must be adjudicated through the required filing
procedures with the Department. Forty-five of Scott Ranch's forty-seven claims
were for livestock or individual uses and were thereby exempt from the filing
deadline. Its other two claims, Scott Ranch argued, were not subject to the
exempt claims requirements even though they were not for livestock or domestic uses. However, the water court may not adjudicate claims of non-exempt
water rights filed afterJuly 1, 1996. Thus, the water court did not have jurisdiction over Scott Ranch's claims and could not hear its petition.
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Accordingly, the Supreme Court reversed the water court's judgment denying Scott Ranch's petition and remanded the case with instructions to dismiss
without prejudice so that Scott Ranch may file exempted water rights claims with
the Department using the proper filing procedures under the revised statute.
GianniPuglielli
Danreuther Ranches v. Farmers Coop. Canal Co., 403 P.3d 332 (Mont.
2017) (holding that: (i) Danreuther's statement of claims is presumed valid because proof of precise flicts as to persons' activities over one hundred years ago
is often not possible, even where written records are kept; and (ii) the trial court
erred in finding an implied second water right based on filings by Danreuther's
predecessor in interest in 1880 and 1887 for water rights because the second
filing related back to the date of the first filing).
Danreuther Ranch ("Danreuther") filed claims for irrigation and stockwater
rights from the Teton River. Farmers Cooperative Canal Company ("Canal
Company") objected to the claims. The water court upheld Danreuther's
claims based on a presumption of validity regarding historical filings. However,
the water court found that Danreuther's predecessor in interest had increased
farming acreage from nine to fifty acres, as stated in their 1880 and 1887 filings,
which gave rise to the implication of a second separate water right. The Canal
Company appealed and Danreuther cross-appealed. The Montana Supreme
Court reviewed the appeal for clear error.
The Court first considered whether the water court had committed clear
error in finding Danreuther had inherited various claims. The first claim the
court reviewed stemmed from an 1874 filing by Nelson Vieux ("Vieux"),
Danreuther's predecessor in interest. The court found Vieux's 1874 claim was
sufficient to establish a water right because the contents of a statement of claims
are presumptively true unless overcome by a preponderance of the evidence.
The Court reasoned that proof of precise facts as to specific activities that occurred over 100 years ago is difficult to obtain, even when written records exist.
Courts will presume facts in the record to be true, unless the objector can provide sufficient evidence to rebut the presumption of validity. Otherwise, the
Court reasoned, claimants would be subject to an unjustifiably heavy burden to
prove the existence of their claim.
The Court upheld the presumption of validity of Vieux's 1874 filing. The
Court found that Vieux's various filings, along with the fact that Vieux's irrigated
acreage increased from nine to fifty acres in an area unsuitable for non-irrigated
farming, were sufficient evidence that Vieux was in fact irrigating acreage and
working on perfecting his 1880 claim. Furthermore, the Court found the lack
of actual evidence that Vieux started any ditch construction in 1874 as insufficient to overcome the presumption of validity. The Court affirmed the water
court's ruling and held that the lower court had not committed clear error in
finding Danreuther had a valid claim as an inheritor of Vieux's 1874 filing.
In addition to valid water claims by Vieux, the lower court found that
Danreuther had inherited a second valid claim through a 1914 notice of appropriation filed by his predecessor in interest Helen Hibbard ("Hibbard"). Ap-
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plying the same analysis as the Vieux claim, the Court found that sufficient evidence existed to presume Hibbard had perfected her claim. Again, the Canal
Company failed to overcome the presumption of validity when it argued that
the land where Hibbard had claimed her appropriation now belonged to the
state. In addition, the Court stated that this issue was not properly before this
Court as it was not raised during the water court's adjudication of this case. Further, although no factual basis for Danreuther's claimed flow rate of 6.9 cfs existed in the record, the Court awarded the claim with a revised 1 cfs flow rate to
match the appropriation claimed by Danreuther's predecessor in interest. The
Court found no clear error was committed by the water court in validating
Danreuther's claim or reducing the flow rate based on the 1914 filing, and thus

affirmed.
Next, the Court addressed the issue of whether Danreuther's claim based
on Vieux's appropriations should be split into an implied second water right.
The court upheld the water court's reduction of the Vieux claim from 6.9 cfs to
1 cfs but found that the water court had committed error by altering the Vieux
claim's original 1874 priority date to two separate priority dates, 1880 and 1887.
The Court upheld the water court's finding that the flow rate should be calculated from the amount appropriated when Vieux first started irrigating in 1880,
and that 1 cfs was ajustifiable amount based on Vieux's irrigated acreage at that
time.
However, the Court found no evidence that Vieux had changed the total
volume of water appropriated from the 1880 record to increase his irrigated
area. Further, the Court held that claims are governed by the law in effect at
the time of appropriation. In 1880, when Vieux started his appropriation, the
primary way to lawfully appropriate water in Montana was to put the water to
beneficial use. The law further allowed a perfected claim to relate back to the
start of construction for the water claim. Therefore, the Court held that the
increase from nine to fifty acres in an area unsuitable for irrigation indicated
Vieux continued work from the 1880 filing to the 1887 filing date. If the construction for both filings was continuous, the 1887 claim represented a continuation of the 1880 claim. Because Montana law at the time of the 1880 filing
allowed a perfected claim to relate back to the start of construction, the two
claims found by the lower court were in fact one claim dating to 1880. Therefore, the Water Court committed error in distinguishing a second claim-the
1887 claim. The Montana Supreme Court reversed the water court's holding
as to the second implied right and held that the priority date for the Vieux claim
should be 1880 and should encompass enough water for fifty acres.
Accordingly, the Court affirmed the lower court's validation of Danreuther's claims, but reversed the lower court's finding of a second implied water
right because the second claim is merely a continuation or addition on the original claim.
Ryan Hull

Quigley, 405 P.3d 627 (Mont. 2017) (holding that: (i) under a prior decree
water rights applied evenly to an entire piece of land, rather than on specific
areas within the land where the user put water to beneficial use; and (ii) the
Water Master appropriately used substantial evidence in the determination).
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In 1909, John. W. Blair, owner of the Finn Ranch, received four water
rights for irrigation from the Nevada Creek under a decree ("Gearydecree")
from the case Geary v. Raymond In 1912 Blair sold the ranch, splitting it into
two separate parcels. No deed transfer for the separate properties reserved
specific water rights as appurtenances to the land. James Quigley and Linda
Quigley ("Quigley") now own one of these parcels of land and Richard Beck
owns the other.
Quigley's and Beck's predecessors each filed water right claims for Blair's
four water rights. The Montana Department of Natural Resources and Conservation noted that the eight claims, four from each party, were for the same
four water rights and, therefore, the parties had exceeded the decreed water
rights.
Quigley filed objections against Beck's claims. The Water Master reported
that Quigley and Beck both were successors to a portion of Blair's water rights.
The Water Master determined that the Geaiy decree did not attach decreed
water rights to specific parcels of Blair's land and it did not incorporate Blair's
pleadings with claim dates and flow rates. The Water Master then split the
rights using a formula out of Spaeth v. Emmett. Applying the formula, Quigley
received thirty percent of the water rights and Beck received seventy percent of
the water rights. Quigley objected to the water court Upon review of the Water
Master's findings, the water court adopted the Water Master's report. Quigley
appealed the water court's findings to the Montana Supreme Court ("Court")
and asked the Court to determine whether the water court erred in its mterpretation of the Geary decree and in applying the clear error start to the Master's
findings of facts.
The Court first addressed whether the water court erred in its interpretation
of the Geary decree. Quigley argues that Blair's appropriations were "for the
purpose of irrigating the lands belonging to them and described in the answer
of' Blair. The Geatydecree specified only one point of diversion and ditch for
one of the four rights-the rest of the rights ran appurtenant to the land. The
Court agreed with the Water Master, stating that the Geary decree properly
divided appropriations between the ranches to account for where the users put
the appropriations to beneficial use. -The Court also determined that since the
Geaiydecree did not specify parcels within Finn Ranch, the rights were in fact
appurtenant to all of the irrigated land within the parcel as a whole. Therefore,
the water court did not err.
Next, the Court considered whether the water court erred in applying the
clear error start to the Water Master's findings of facts. The water court may
only replace a Water Master's finding if: (1) the finding is not supported by
substantial evidence; (2) the Water Master misapprehended the effect of the
evidence; and (3) upon review of evidence the water court is "left with definite
and firm conviction that a mistake has been committed."
The Court determined that due to the proper interpretation of the Geary
decree and due to Beck's witness testimony and evidence, substantial evidence
supported the water court's findings. The Court then determined that a conflict
of evidence did not mean there was misapprehension. Since the water court
looked at all the evidence-the Geaiydecree, various reports and affidavits, and
the witness testimony supplied by Beck-the water court correctly analyzed the
Water Master's findings and found there was no misapprehension. The Court
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also determined that, since someone had to receive less water in the matter and
that the Water Master correctly applied the Spaeth formula, the water court had
no conviction that the Water Master committed a mistake in making the determination. Therefore, the water court did not err.
Accordingly, the Court affirmed the order of the water court.
Kristma Eibs

Teton Coop. Canal Co. v. Teton Coop. Reservoir Co., 412 P.3d 1 (Mont.
2018) (holding that the water court did not err by: (i) apportioning volume limits
for Teton Canal's water right claims; (ii) removing the Eureka Reservoir as storage while allowing the Glendora Reservoir's storage capacity to be added to the
volume limit; (iii) permitting Teton Canal to store its direct flow water in the
Eureka Reservoir during irrigation season; and (iv) allowing Teton Canal a yearround period of diversion).
In Teton Co-op. Reservok- Co. v. Farmers Co-op. CanalCo. (aners"),
the Montana Supreme Court held that the defendant Farmers could divert and
store water under its 1895 and 1897 decreed direct flow water right to two reservoirs: Harvey Lake and Farmers Reservoir. In this 2016 decision, the Court
allowed the two reservoirs to relate back to the previous decreed water rights
because storage may be added to a direct flow water right (as long as it is not
stored at a rate exceeding the volumetric flow rate or at times outside the diversion period). The Court stated there was no evidence that the additions of the
reservoirs expanded the Farmers' 1895 or 1897 decreed water rights. However,
storage may not be added to a direct flow water right if the stored water reflects
a separate right with its own priority date-this reflects the Court's decision in
Teton Coop. Canal Co. v. Telon Coop. Reservok Co. (" Teton Canal ").
This case arose out of second appeal concerning the adjudication of Teton
Canal's water right claims on the Teton river. The first appeal emerged in Teton CanalI, in which the Court held that Teton Cooperative Canal's ("Teton
Canal") claims for the Eureka Reservoir were not properly administered under
its 1890 Notice of Appropriation ("1890 Notice"). The Court remanded to the
Montana Water Court, which assigned a December 7, 1936 priority date to the
water rights of Teton Canal for the Eureka Reservoir. The water court assigned
8,095 acre-feet under the 1890 Notice-8,000 acre-feet of direct flow and 95
acre-feet of storage-and 3,095 acre-feet of storage in the Eureka Reservoir. Teton Canal appealed the January 31, 2017 order of the water court.
In this case, Teton Canal did not dispute the December 7, 1936 priority
date but challenged that the water court exceeded its scope by addressing other
elements of the water right claims, including assigning volumes. The Court held
that, because the administration of a water right must include elements that are
specific to that water right (under the Montana's Water Use Act), the water court
may consider whether other elements of the right are affected when the priority
date is reviewed on appeal. Therefore, the Court held that the water court did
not exceed its scope upon remand.
Teton Canal argued that the volume assignments of 8,000 acre-feet for direct flow under the 1890 Notice and 4,000 acre-feet under the 1936 Declaration
were erroneous. The Court concluded that because there was sufficient circumstantial and direct evidence, the water court justifiably limited the volume
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amount of 12,000 acre-feet for any combination of the water right claims.
Teton Canal argued that the removal of the Eureka Reservoir as storage
under the 1890 Notice was contrary to Montana law. Teton Canal argued that
the Eureka Reservoir may remain as storage according to precedent set by
Farmers. However, the Court decided that storage cannot combine with a direct flow water right if the stored water reflects a separate right with its own
priority date. Therefore, the water court properly concluded that the 1936 priority date was assigned to implied water right claims for the Eureka Reservoir,
which is junior to the 1890 Notice direct flow rights.
The Court held that the water court did not err in allowing Teton Canal to
store its 1890 direct flow water in the Eureka River during irrigation season.
Teton Reservoir argued that temporary storage of direct flow cannot constitute
beneficial use. However, Montana law allows a direct flow water user to add

storage as long as the flow and volume of water used does not increase and the
period of diversion does not expand. Teton Canal does not inferfere with other
rights because it is still limited to 8,000 acre-feet of direct flow under the 1890
Notice. Therefore, Teton Canal could store portions of its direct flow right in
the Eureka Reservoir for use later in the irrigation season.
Lastly, the water court did not err by allowing Teton Canal a year-round
period of diversion for the 1890 Notice. The Court concluded that there was
ample evidence to support year-round diversion prior to development of the
Eureka Reservoir. The water court noted that the 1890 Notice included 8,000
acre-feet of direct flow water that Teton Canal diverts between April 20 and
October .14, as well as the 95 acre-feet of water that it diverts between January 1
and December 3. Thus, the water court legitimately concluded that only the
diversion attributed to the former Glendora Reservoir is year-round, which Teton Canal's shareholder meetings supports.
Accordingly, the Court affirmed the water court's ruling.
Haley McCullough
NEVADA

Eureka Cty. v. Seventh Judicial Dist Court, 407 P.3d 755 (Nev. 2017)
(holding: (i) that hearing a petition for writ mandamus was proper because addressing a due process issue promptly would favor judicial economy by clarifying notice requirements in a water rights curtailment action; (ii) that Nevada's
Constitution requires procedural due process for a show cause hearing that
could determine curtailment of an individual's junior water rights; and (iii) that
others cannot adequately represent junior water rights holders because water
rights are unique real property interests).
In September of 2011, Sadler Ranch purchased real property and water
rights in Diamond Valley-an over appropriated area of Nevada. Sadler Ranch
claimed that because the ranch was established in the middle of the 19th century, its Diamond Valley water rights are pre-statutory, vested, and senior. However, of the two springs on the ranch, one's flow had diminished substantially,
and the other's flow had disappeared completely. In 2014, Sadler Ranch petitioned for replacement water to compensate for the loss from its springs, but
the State Engineer only awarded a small portion of the amount requested. In
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April 2015, Sadler Ranch responded by petitioning the Seventh Judicial District
to order that the State Engineer begin the proceedings for curtailment of junior
water rights in the valley. The State Engineer proposed making Diamond Valley a critical management area ("CMA"), and Sadler Ranch agreed to stay the
proceedings until the area was oflicially designated a CMA.
However, upon realizing that the CMA designation would not alleviate its
water dispute, Sadler Ranch reinstated proceedings by filing an amended petition. The ranch requested an order either: (1) requiring the State Engineer to
initiate curtailment; or (2) curtailing pumping because the State Engineer intentionally and knowingly refused to follow Nevada law. The State Engineer filed
a motion to dismiss. The district court granted the motion to dismiss in part,
but denied in part, holding that Sadler Ranch pleaded sufficient facts to conclude that the State Engineer abused his discretion in refusing to initiate curtailment. The district court entered a writ of mandamus requiring the State Engineer to either initiate curtailment proceedings or, in the alternative, show cause
as to why he had refused.
Subsequently, in a motion filed August 2016, the State Engineer argued that
Sadler Ranch must give notice to all Diamond Valley water rights holders who
may suffer the effects of the show cause heaiIng, and Eureka County joined the
motion. Sadler Ranch argued against the motion because a final order of curtailment, which requires notice, could not result from the show cause hearing,
and that upon a final order of curtailment, the State Engineer, who keeps the
appropriators records, must properly provide notice. In October 2016, the district court denied the State Engineer's motion. The court concluded that the
Constitution did not require due process until future proceedings that would
detennine the curtailment's details, like "how" and "who." Furthermore, the
district court concluded that the dozens of interveners in the initial proceedings
adequately represented any parties in interest who did not receive notice. Eureka County and the State Engineer filed a motion for reconsideration, and
upon denial by the district court, Eureka County filed a writ petition to the Nevada Supreme Court.
The Court entertained the writ petition on the basis of its original jurisdiction. The Court described how judicial economy favored addressing the due
process issue early in proceedings and clarifying notice requirements regarding
curtailment of water rights. To compel an act required by law, the Court may
use a writ of mandamus where the lower court used discretion arbitrarily or
capriciously. The Court chose to approach the writ as one of mandamus because it concluded that the district court exercised discretion in an arbitrary and
capncious manner when it denied the State Engineer's motion to compel notice.
The Court addressed the due process question de novo and determined
that the Nevada Constitution required that all junior water rights holders receive
notice prior to the show cause hearing. The Court reasoned that the language
in the order for the show cause hearing indicated that the result could immediately order the initiation of curtailment proceedings. Upon such an order, the
junior holders would only have the option to argue about a cut-off date, but no
option to argue for no curtailment at all. The Court held that the junior holders
needed notice at a meaningful time in order to meet due process requirements.
Finally, the Court addressed the question of representation. The district
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court held that Sadler Ranch need not provide notice to junior holders because
those individuals would have adequate representation by the multiple interveners who already entered the proceedings. The Supreme Court concluded that
water rights are real property rights. Because others cannot adequately represent individuals with ownership interest in unique forms of property and because real property rights are unique, the interveners could not represent the
junior holders. The Court concluded that due process required proper notification of the junior water rights holders so that they could adequately represent
their own interests.
Accordingly, the Court ordered a writ of mandamus to vacate the decision
of the district court and directed the district court to order appropriate notice
to all junior water rights holders before conducting the show cause hearing.
Sydney Donovan
SOUTH DAKOTA
Duerre v. Hepler, 892 N.W.2d 209 (S.D. 2017) (holding that: (i) members
of the general public cannot enter and use any of the water and ice on private
property for recreational purposes absent legislative authorization, and (ii) the
Department of Game, Fish, and Parks cannot facilitate access to the water and
ice on private property for recreational purpose absent legislative authorization).
Thad Duerre, Clint Duerre, Robert Duerre and Laron Herr ("Landowners") own two non-meandered sloughs in Day County, South Dakota. The
Landowners reported to the South Dakota Department of Game, Fish, and
Parks ("GF&P") that the public was trespassing on their private property and
using the sloughs for recreational purposes. The GF&P responded that the
public could use the waters if they entered legally. Landowners sued the State,
the GF&P, and the class of persons who used or intended to use the waters in
circuit court for declaratory and injunctive relief. The parties filed cross-motions for summary judgment.
The Landowners asked the circuit court to declare that the public has no
legal authorization to use or enter the non-meandered waters on their private
property absent legislative authorization. They also asked the circuit court to
declare that the State may not adopt, enforce, or encourage the public to enter
or use the sloughs for recreational purpose. The Landowners sought to enjoin
the State and class from using the sloughs or adopting a policy allowing members of the public to use the sloughs for recreational purpose.
The State asserted that the Landowners had no right to exclude the public
from using the sloughs because all waters within South Dakota are held in trust
by the State for the public. Additionally, they asserted that GF&P was authorized to allow the public to use the waters so long as they were accessed legally.
The circuit court granted a less broad version of the Landowners' declaratory relief, holding that in the absence of legislative authority, the public may
not enter or use the waters or ice located on the private property for recreational
use. The circuit court also entered a permanent injunction prohibiting the public from entering or using the waters or ice located on the private property for
recreational purposes without permission from the Landowners and prohibiting
the GF&P and others from facilitation access to enter or use the waters or ice
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for recreational purposes. The circuit court denied the State's cross-motion for
summary judgment.
The State appealed to the Supreme Court of South Dakota. The State first
contended that the circuit court erred in declaring that the public could not use
the private non-meandered waters for recreational purposes. The State argued
that the public has a right to use South Dakota's waters for a beneficial purpose
and that recreational use is beneficial.
In Parksv. Coopei; the court found that recreational use of non-meandered
lands may be a beneficial use of water, but the Legislature had failed to answer
whether recreation was, in fact, a beneficial use. The Court declined to decide
this question because the Legislature did not necessarily intend for private nonmeandered waters to be open for public recreational activities. The Court affirmed the circuit court's decision to grant declaratory relief, but it remanded
for modification of the language. The modified language provides that it is the
Legislature's responsibility to decide whether the public can access private waters for recreational activity, but that there is currently no legislative authorization that allows the public to enter or use the private waters or ice for recreational purposes.
Second, the State contended that the circuit court erred in granting an injunction that stopped the public from using the waters without permission from
the Landowners. The State claimed the Landowners had no protectable right
because the State holds South Dakota's waters in trust for the public and controls the waters for the "benefit of the public." The Court agreed that the Landowners did not have an exclusive right because all waters in the state are public
property.
The Court held that the public's superior right to use the waters for "public
purposes" functions as a qualification of the Landowners' rights, but the Legislature had not clarified whether "public purpose" included the public's right to
use non-meandered waters for recreational purposes. Thus, the Court remanded the circuit court's injunction for modification. The court held that the
injunction prohibited the GF&P and others from facilitating access for the public to enter and use the water or ice on the private property for any recreational
purpose, absent legislative authorization.
Accordingly, the court affirmed and remanded the declaratory relief and
remanded the injunctive relief to modify the language.
Andrea Hagler

